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OB30P
CYOEBHOM NPAKTUKM NO MPAXXOAHCKUM OENAM, CBA3AHHbLIM
C PA3PEWUEHMEM CMOPOB OB MCMNOJIHEHUWN KPEAUTHbIX OBA3ATENIbCTB

BepxoBHbiM Cynom Poccuickon ®epepauum npoBeAeH MOHUTOPUHT NPaKTUKM paspeLleHnst cyaamm Crnopos,
BO3HMKaOLWLMX B chepe KpeaUTHbIX OTHOLLEHWI C y4acTuem pr3nyeckux nu.

AHanu3 cTaTtUCTUYECKNX AaHHbIX, NPeaCcTaBneHHbIX Cydamu No 3TOW kaTeropuu gen, no3BonseT caenatb
BbIBOJ O TOM, YTO CTOPOHbI Fpa)kAaHCKO-NPaBoOBbIX OTHOLLIEHWI CcTanu Bce valle npuberatb k cyaebHoM 3awute
HapyLLEeHHbIX npaB, cB06OA U OXpaHAEMbIX 3aKOHOM MHTEPECOB.

KonuuyecTtBo gen no paccmaTpmBaemMon npobnematuke 3a nepuog ¢ 2009 no 2012 rog ceBmaeTenscTByeT 06
YCTOMYMBOW TeHAeHUMM pocTa (6onee Yyem B Tpy pasa) obpalleHUin 3aMHTEPECOBaHHbIX MWL, B CyAbl U K MUPOBbIM
CydbsIM 3a paspelleHVeM CropHbIX cuTyauun B cdepe kpeautoBaHus rpaxgaH. lMpu atom B 2011 rogy no
cpaBHeHnio ¢ 2010 rogom cygamu OTMEYEHO HE3HaYUTENbHOE COKpalleHue KOnMM4ecTBa Aen No OoTAefbHbIM
BMOaM CropoB. OTO CBsI3aHO B MEPBYIO ovepedb C TeM, YTO chOPMMPOBABLLASACS NO psgy NPaBOBbIX BOMPOCOB
cyaebHas npakTyka No3Bonuna CTopoHaM yperynmpoBaTtb UX B 4OCYAEOHOM nopsiake.

3HauNTENbHYIO YacTb MPaXOAHCKUX Aen Mo KpeAUTHbIM Cropam COCTaBnsOT Aena Nno nckam O B3blCKaHUU
3a[0/MKEHHOCTN C 3aeMLUMKOB M nopyyutenen - dmsmyecknx nuy, o6 obpalleHun B3bICKaHMS Ha UMYLLLECTBO,
3anoxeHHoe B obecnevyeHve Bo3BpaTa KpeauTa, O OOCPOYHOM BO3BpaTe KpeawTa, 3asiBNEHHbIM KpeguTHbIMU
opraHusaumamn. dusndeckne nuua, a Takke AEUCTBYWOLWME B UX WHTepecax OOLLEeCTBEHHblE OpraHusauum
noTpebutene n TeppuTopuanbHble opraHbl PocnotpebGHaasopa, kak npaBwuro, obpawiaiTcs B cyg wunm K
MUPOBbLIM CyAbsIM C UCKaMW O NPU3HaAHUW HeOeNCTBUTENbHbIMUA OTOENbHbIX YCIOBUA KPEAUTHLIX OOrOBOpPOB,
B3bICKaHUM B CBA3M C 3TUM yObITKOB, MpekpaLleHun 3anora nubo nopyunTenscTea.

Llenbio HacTosilero o63opa siBNseTCsi pacCMOTPEHME BOMPOCOB MPUMEHEHUS CylaMn 3aKOHOOATENbCTBa,
perynupyowero oTHOLWIEHMST mexay 6aHkamMu, MHbIMUA KPEeQWUTHbIMM OpraHu3auusMn n U3NYeckuMy nuuamm,
CBsI3aHHbIE C UCMOMNHEHNEM KpeanUTHbIX 06A3aTenbCTB.

1. Cnopbl, BO3HMKAOLLME N3 KPEOAUTHBIX OTHOLLEHMWI, C y4acTMeM (U3NYECKMX MWL, NOABEAOMCTBEHHbI Cyaam
obLen ropucankLmu,

BepxoBHbli Cyn Poccuickon ®egepauun, peanmnsys KOHCTUTYLMOHHbIE MOMHOMOYUSA MO PasbACHEHUIO
BOMPOCOB CyAebHOM NpakTukn B Lensx obecneveHus ee eaumHcTBa, B O630pe 3akoHopaTenbCcTBa M cynebHomn
npaktukn BepxosHoro Cypa Poccuiickon ®epepauumn 3a BTopon kBapTan 2006 roga, yTBepXOeHHOM
Mpesnanymom BepxoBHoro Cypa Poccuiickon ®epepaumm 27 ceHTabps 2006 roga, ykasan, 4To [OrOBOpP
KpeauToBaHus, NopyvMTernemM no KOTOPOMY BbICTyNaeT ouanmyeckoe nvuo, He ABMsolleecs npeanpuHmMaTenem
6e3 obpa3oBaHUsi HOPUONYECKOTO NMLA, HE CBA3aH C OCYLLIECTBMEHWEM WM MNPeanpUHMMATENbCKOA WU MHON
9KOHOMWYECKOWN OeATENbHOCTM, NO3TOMY TpeboBaHus!, BbITEKAKOLLME N3 YKa3aHHOro 4OroBopa, NoaBeAOMCTBEHHbI
cyny obLien rpUcCanKL MK,

HecmoTpa Ha paHHOe pasbscHeHue, B CygebHOM npakTuke MpoaormkalT WMMEeTb MeCTo  criyyau
HEeNpPaBWITbHOTO NPUMEHEHNA NPaBu O NOABEAOMCTBEHHOCTM Ha3BaHHbIX CMOPOB.

Tak, CynebHasa konnerns no rpaxaaHckum genam BepxosHoro Cyma Poccuiickon ®epepauumm npusHana
He3aKkoHHbIM oOnpeaerneHve cyaa, KOTopbiM OblNO MpekpaweHo NpovM3BOACTBO NO Aeny no ucky 6aHka K
WHAMBMOYANbHOMY NPEANPUHUMATENIO U K €ro NOpyvnTento (hnsnmyeckomy nuuy) O B3bICKAHUN 3a00IMKEHHOCTH MO
KpeguTy.

Mpekpallas Npon3BoACTBO MO Aeny, cya, B YaCTHOCTU, UCXOQUN U3 TOro, YTO AOroBOPOM O NpeaocTaBrneHnm
KpegouTa, 3akfioYeHHbIM  Mexay 0aHKkoM U uHAMBMAOyanbHbIM  npeanpuHMMaTenem  (OTBETYMKOM),
npegycMaTpuBanoch yCrnoBue 0 NogBegOMCTBEHHOCTU cniopa apOuTpakHOMY cyay.

Mexay TeM NoABEAOMCTBEHHOCTb rpaXaaHCKMX Aen onpeaensaeTcs 3aKOHOM U He MOXET ObITb N3MeHeHa no
cornatleHuto cTopoH (onpeaeneHne CynebHoln konnermmn no rpaxgaHckum genam BepxoeHoro Cyaa Poccuickon
depepaumm ot 23 Hos16psa 2010 r. N 18-B10-66).

B apyrom gene CyaebGHas konnerns no rpaxgaHckum genam BepxosHoro Cypa Poccuickon depgepauun
npusHana He3aKOHHbIM MpekpalleHne npou3BoACTBa NO Aeny B 4YacTM WCKOBbIX TpeboBaHuWM GaHka K
rocyapCTBEHHOMY YHWTapHOMY npeanpuatuio (aanee - 'YIM) O B3bICKaHWM 33[0SMKEHHOCTM MO KPegUTHOMY
poroeopy, 06 obpalleHnn B3bICKaHUSI Ha UMYLLECTBO, 3arloXXeHHOe Mo OOroBOpy O 3anore obopyaoBaHus W Mo
[OroBOpy O 3arore ToBapoB B 060poTe.

Mpekpallas NpouM3BOACTBO MO AeNy B yKa3aHHOM 4acTu, cyaebHble MHCTaHUMM WCXOAMIU U3 TOro, 4TO
paccMoTpeHne TpeboBaHui, 3asBNEHHbIX GaHKOM, B TOM YMChe U K MOPYYUTENSAM - (DU3NYECKMM NULLAM, BO3MOXHO
OTAENbHO OT PaCCMOTPEHNS UCKOBbIX TPEOOBaHWI, NpeabABNEHHbIX K OCHOBHOMY AOMXHUKY - [YTT; TpeboBaHus,
npeabaBreHHble K YT, HOCAT 9KOHOMUYECKUIA XapakTep, BblTEKalT U3 NpeanpUHUMATENbCKON AeATENbHOCTU.
Kpome TOro, KpeauTHbIMKM OOroBopamu, 3akmioveHHbIMUM mexay G6aHkom u YT, npeaycMoTpeHo paccMoTpeHue
CNopoB apOMTPaXKHbIM Cy0M.



OTMeHsAs cocTosBluMecd no aeny cyaebHble noctaHoBneHus, CyaebHas Konnerms no rpakgaHckum genam
BepxosHoro Cyga Poccunckon ®egepaummn ykasana, YTO UCK KpeguTopa, npeabsBreHHbIi OAHOBPEMEHHO U K
OOIMKHUKY, N K NOPYYUTENIO, OTBEYaLWUM nepea KpeguTopoM ConuaapHo, NOANEXUT pacCMOTPEHUI0 B paMKax
oaHoro gena (nyHkT 1 ctatbn 363 K PO).

CornacHo nyHkty 1 yactu 1 ctatbm 22 [TIK P® cygbl paccmaTpuBaloT M paspeLualroT MUCKOBble fena C
yyacTmeMm rpaxkgaH, opraHusauui, opraHoB rocyaapCTBEHHOW BriacTW, OpraHOB MECTHOro camMoynpasfieHWUs O
3aliMTe HapyLUEHHbIX MIM OcrnapuBaeMbiX MpaB, CBOOOA M 3aKOHHLIX MHTEPECOB, MO criopam, BO3HMKAKOLMM U3
rpaXgaHCcKnx, CEMeNHbIX, TPYAOBbIX, XUITULLHbIX, 3eMENbHbIX, 3KONOrMYECKNX U UHbIX MPaBOOTHOLLEHWA.

Ha ocHoBaHum yactn 3 ctatbu 22 ITIK P® cygbl paccmatpusaloT U paspelualoT gena, npegyCMoTpeHHble
yactamm 1 n 2 cratbn 22 HasBaHHoro Kopekca, 3a MCKMOYEHMEM SKOHOMMYECKMX CMOpPOB WM Apyrux gen,
OTHECEHHbIX beneparnbHbiM KOHCTUTYLMOHHBIM 3aKOHOM U dedeparnbHbiM 3aKOHOM K BeAEHUI0 apOuUTpakHbIX
CynoB.

B cootBeTctBUM C 4acTbio 4 ctatbn 22 [TIK P® npu obpalleHun B cyd C 3asBNeHUEM, codepxaluvm
HECKONNbKO CBA3aHHbIX Mexay cobon TpeboBaHWI, U3 KOTOPbIX O4HM NOABEOOMCTBEHHbI Cyay OOLLen opucamkumnm,
apyrue - apbutpaxHomy cyay, ecrnv pasgeneHne TpeboBaHWA HEBO3MOXHO, AENO MOASIEXUT PacCMOTPEHUIO U
paspeLleHnto B cyae obLLen opucamkumnm.

Mo paHHoMy Aeny uckoBble TpeboBaHMsA OaHka O B3bICKaHWW 3a00JIKEHHOCTU MO KPpeAWTHOMY OOrOBOpPY OT
29 anpens 2010 roga 3asiBNeHbl Kak K OCHOBHOMY AOMKHUKY - YT, Tak 1 kK nopyuntensam - msnmyeckum nuuam (He
UMerLWwmMM cTatyca mHaMBMAyanbHbIX npeanpuHumarenen). Npu aToM MCTel B XOA4E PacCMOTPEHMst fena He
oTKasancs ot TpeboBaHU B OTHOLLEHUW KOTO-NNMO0 U3 OTBETHMKOB.

Mpekpallasi NpoM3BOACTBO MO Aeny B YacTu TpeboBaHUin, 3aaBnEHHbIX K OMKHUKY - YT, cyn He npuHan Bo
BHMMaHME, 4YTO CONMMAAPHbIA XapakTep OTBETCTBEHHOCTU [OSMKHUKA (lopuandeckoro nuua) v nopyvurtenen
(dbusmyecknx nuy), yuuTbliBas npegbsiBNeHve KpeautopoMm TpeboBaHWsi KO BCEM YKa3aHHbIM CONnuAapHbIM
OOIMKHMKaM OLHOBPEMEHHO, He MO3BONSieT CyAy NPUHMMAaThb peLLeHne O pa3bedUHEHUN 3asBIEeHHbIX TpeboBaHWiA
ncxoga M3 CyOBLEKTHOro cocTtaBa cropa W, CneaosaTeribHO, BO3HWKLLMKA CMOp MO4BEAOMCTBEH cydy obuiew
FOPUCAUKLIN,

Ccbinka cyga Ha HanuuMe Mexgy CTOpoHaMM — 9KOHOMMWYECKOro  crnopa, BblTekawllero  u3
npeanpuHUMaTENbCKOA  OEeATENbHOCTW, ABMAETCA HeOOOCHOBAHHOW, MOCKOMbKY — 3aKM4YeHWe [oroBopa
NOpYyYUTENbLCTBA, CYyTb KOTOPOrO COCTOUT B 06A3aTEeNbCTBE NOPYYUTENS YNNaTUTb KPEAUTOPY AOSMKHMKA OEHEXHYHO
CYMMYy TMpu HEUCNOSIHEHWMM MOCNEeOHUM [JaHHOW 00A3aHHOCTW, He sBnsieTcda  npegnpuHMMaTenbCKOn
OEeSaTeNbHOCTbIO, TO eCTb CaMOCTOATENbHOW, OCYLLECTBSEMON Ha CBOW PUCK AEATENbHOCTHIO, HanpaBfeHHON Ha
cucTemMaTuyeckoe nonyyeHne npuobbinu oT NOMb30BaHMA UMYLLECTBOM, NPOSAXM TOBApPOB, BbINOMHEHUST paboT unm
oKkasaHus ycnyr (NyHKT 1 ctatbun 2 K PO).

To o6CcToATENBCTBO, YTO KpeanTHbiM gorosopoM oT 29 anpensa 2010 roga, 3aknoyeHHbIM mexay 6aHkom r
MYT1, NnpegycMoTpeHo paspelleHne CropoB B apbuUTparkHOM cyde, NMpaBOBOro 3Ha4YeHWs He UMEET, MOCKOISIbKY
nopy4mTenu (OTBETYMKM NO AeNy) He SABMAKTCA CTOPOHAMU KPeaUTHOro Jorosopa.

Mpn Takmx obctoaTenbcTBax TpeboBaHMA OGaHKa B 4YacTWM B3bICKAHWUS 3a40MMKEHHOCTU MO JaHHOMY
KpeauTHOMY [OroBopy, WUCMONHeHue o6s3aTenbcTB No KOTOpoMmy obecneyeHo B TOM 4YMCREe W [OOroBopamu
nopyyYnTenbLCcTBa, NOANexXanu pacCMOTPEHUI0 B cyde OOLeil pUCOMKUMMA B OTHOLUEHMU BCEX OTBETYMKOB W
NpegyCMOTPEHHbBIX 3aKOHOM OCHOBaHWM AN npekpaweHus npousBoAcTBa MO Aeny B YKasaHHOMW 4acTn B
oTHoweHun YT y cyna He umenockb (onpepenexHne CyaeGHOM KonnerMm no rpaxgaHckum genam BepxoBHoro
Cyna Poccuimckon ®enepaumm ot 6 Hoabpa 2012 r. N 23-KIM2-5).

1.1. BeegeHue npoueaypbl HabnoaeHs B OTHOLLEHUN HOPUOWMYECKOrO Nuua, SBNSOLWErocs AOMKHMKOM Mo
KpeanTHoMy o6s3aTenbCcTBY, 06ecneyeHHOMyY NMOpyYMTENBCTBOM rpaxaaHunHa, He U3MeHsieT NoABEe4OMCTBEHHOCTH
pPacCMOTPEHNs CyooM OOLLEeiR HpUCOMKUMU UCKOBOrO TpeboBaHWMA KpeauTopa O B3bICKAHUWM 3af0JIKEHHOCTU C
nopy4utens.

CynebHas konnerma no rpaxpaHckum genam BepxosHoro Cypa Poccuiickon depepaumm npusHana
HEe3aKOHHbIM MNpeKpalleHne npousBOACTBA MO Adeny no ucky 6OaHka K obwecTBy C  OrpaHW4eHHOWN
OTBETCTBEHHOCTbIO U K MOPYYUTENAM (PUINYECKMM NULLAaM) O B3bICKAHWUM 3a00SMKEHHOCTU MO KpeauTy.

Mpekpalwas npousBoACTBO MO AaHHOMY Aeny, Cyd WCXOAMN U3 TOro, 4TO0 B OTHOWeEHuW obliectsa
(oTBETYMKA) onpeaeneHnem apbuTpaxHoro cyaa Gbina BBeAeHa npouenypa HabnaeHus, yTBepXXaeH BPeMEHHbIN
yNpaBnsoLWmMIi, B CBA3M C YEM C Y4ETOM MONOXeHW ctaten 63 n 71 degepanbHoro 3akoHa oT 26 okTabps 2002
roga N 127-®3 "O HecocToAaTeNbHOCTU (6aHKPOTCTBE)" pacCMOTPEHME UCKOBLIX TPeBOBaHWUI K JaHHOMY OTBETYUKY
0 B3bICKaHWM KpeauTHOW 3a00/MKEHHOCTU BHE paMoK Aena o OaHKpoTCTBe, paccmaTpuBaeMoro apobuTpakHbIM
CydOM, HEBO3MOXHO W [eno He NoaNexuT pacCMOTPEHUIO W paspelleHno B Mnopsgke rpaxkaaHCKoro
cyaonpoussoacTsa.

Mexagy Tem OelCTByOLlee 3aKOHOAATENbCTBO He npegycmaTtpuBaeT HOPMbl, B COOTBETCTBUM C KOTOPOM
Crop O B3bICKaHWM C NopyyuTens 3agormKeHHOCTU No obecnevyeHHOMY MopyvUTENBLCTBOM 06A3aTeNnbCTBY MOXET
ObITb pacCMOTPEH apOUTPaXHbIM CyOM C y4acTueM r3nyeckoro nuua.

He oTHeceHa Takasi kaTteropusi Aen K nogBeAOMCTBEHHOCTU apbuTpaxkHbix cyaoB u ctaTeen 33 AlMK PO,
KoTopasi npegycMmaTtpuBaeT cneumarnbHylo MoABEeAOMCTBEHHOCTb Aen apOuTpakHbIM CcydaMm He3aBuCUMO OT
CcybbeKTHOro coctaBa NPaBOOTHOLLIEHWIA.

CornacHo nyHkty 1 ctatbm 363 K P® npu HemcnomnHeHMn unu HeHagnexawlem MCMONTHEHUN AOMKHUKOM



06ecrneyvyeHHOro Mopy4nTenbLCTBOM 00s3aTenbCcTBa MOpyYMTenb W AOMKHMK OTBEYalT nepes  KpeautopoMm
conuaapHo, ecnmn 3aKoOHOM Uy JOrOBOPOM He NMpeaycMoTpeHa cybcuamnapHas OTBETCTBEHHOCTb NMOPYyYMTEns.

Cynom no geny ycTaHOBIEHO, YTO JOroBOpamMmn MOpyvMTENbCTBA, 3aKMHYEeHHbIMU GaHKOM C r3nyYeckumm
nvuamu, npeaycmMoTpeHa convaapHas OTBETCTBEHHOCTb MOpyYUTENEN 3a UCMOMHEHWEe OeHEXHbIX 00s13aTenscTs
3aeMLUUKOM - OBLLECTBOM C OrpaHUYEHHON OTBETCTBEHHOCTbIO.

Takum 006pa3om, npekpalias Npou3BOACTBO MO Aeny B OTHOLIEHWM NOpyyuTenewn, cyd He yyen, 4Tto
yKka3aHHble OTBETYMKM (MOPYYUTENMN) ABMAOTCS (PUINYECKUMUN NULLAMW, NMPABOOTHOLLEHUS MeXOy HUMU U GaHKOM
HaxoasTcst BHe cdhepbl NpaBoBOro perynnpoBaHus ®egepanbHoro 3akoHa "O HecocTosTenbHOCTU (GaHkpoTcTBe)",
C Y4eTOM CYOBEKTHOrO COCTaBa BO3HMKLUMX MPABOOTHOLUEHUA MO [OrOBOPaM MOPYYUTENbCTBA OaHHbIA Criop
noaBedoMCTBEH cyay obwewn topucaukumm (onpegeneHne CyaeGHOM KonnerMm no rpaxgaHckum  genam
BepxosHoro Cyaa Poccuiickon ®enepauun ot 6 anpensa 2010 r. N 18-B10-27).

1.2. MNpoueccyansHon HOPMON NMPUBNEYEHNS K y4acTU0 B Aene OOIDKHMKA U nopyyvuTens kak cybbekTos
conuaapHon OTBETCTBEHHOCTU, BO3HMKLUEN ANS HUX OOHOBPEMEHHO M B paBHOM 0ObeMe, ABMAETCS NpuBreYeHne
NX B KAYECTBE COOTBETYMKOB.

B cny4yasax npeabasnexHmsa 6aHkamu TpeboBaHUi K NOPYyYMTENO U 3aeMLUMKY B OTAEMbHOCTU, OCHOBAHHbIX
Ha nonoxeHun nyHkta 1 ctatbn 363 MK P® o conupgapHoM OTBETCTBEHHOCTM MOPYYMTENS M AOMKHWKA nepes
KpeanTopoM NpY HEUCTIONTHEHUN UMM HEHAAIEXALLEM UCTONMHEHUN JOMKHUKOM 0D6ecneyeHHoro nopyynTen-CTBOM
0053aTenbCTBa, Y CyOOB BO3HMKAOT BOMPOCHI O HEOOXOAMMOCTM MPUBIEYEHMS K yyacTuio B Jene Apyrux
CyOBbEKTOB COnMaapHoOi OTBETCTBEHHOCTU U 06 X NpoLieccyanbHOM MOSOXEHWN.

Mo obwemy npaBuny npv HeOeEnUMMOCTU npegmeTa obs3aTenbcTBa, 0OecneyYeHHOro MopyYUTENbCTBOM,
conuaapHas OTBETCTBEHHOCTb OOMKHUKA U NOPYYMTENS BO3HUKAET ANA HUX OQHOBPEMEHHO U ANst KaXOoro U3 HUX
nveeT paBHbIi 0O6beM. MaTtepuanbHo-nNpaBoBoe TpeboBaHMe OaHka WM WMHOM KpeaouTHOW opraHusauum o
B3bICKaHUM 3a0JIKEHHOCTU NPU CONMAAPHON OTBETCTBEHHOCTM LOIMKHMKA M MOPYHUTENSA MOXET OblTb 3asBNEHO K
Ka)KQoMy M3 HUX B OTAENMbHOCTW, MPUTOM Kak MOSMIHOCTLIO, TaK U B YacTu gonra.

MpoueccyanbHo OpMON NPUBIIEYEHUS K y4acTUO B fene CyObekToB COonvaapHOW OTBETCTBEHHOCTW,
BO3HUKLLEN A5 HAX OQHOBPEMEHHO M B paBHOM 0ObeMe, SBNSIETCS NPUBIEYEHNE NX B KAYECTBE COOTBETUMKOB. B
TOM criyyae, korga kpeautop TpebyeT B3biCKaHua Jonra TONbKO C NOpyYuTens, cyq Brnpase no CBOEW MHUUMATMBE
npuBneYb K y4acTuio B Aiene OCHOBHOMO AomkHMKa (ab3al BTopon YacTtn 3 ctatbh 40, yacTtb 2 ctatbn 56 MK PO).
Bonpoc o BCTynneHun B Aeno COOTBETYMKOB paspeluaeTcs CyAdoM B Xode MOAroToBkM gena Kk cygebHomy
pa3bupartensbcTBy (NyHKT 4 yacTn 1 ctatbun 150 MK PO).

Mpn paccMoTpeHun Takoro pofa Aen UCKOBble TPeOOBaHMA K MOPYYUTENSAM U 3aeMLUUKaM NpeabaBstOTCS
GaHkamMKn B OTOENbHOCTM B pasfnyHble cyabl: K nopydntensm (pmsnyecknm nuuam) - B cygbl obLLENn opUCouKLMN,
a K 3aeMLukam (ropugnm4eckum nuuam) - B apbuTtpaxHsle cyabl.

Ecnu nckoBoe 3asBrieHne KkpeguTtopa O B3bICKaHWM Jofnra nogaHo B cyd OOLien iopucauKumm TOMbKO K
MOpy4YMTENo, TO MPU BbIHECEHUM pPELUEHMS MO CYLECTBY 3asBfIEHHOro TpeboBaHMSA OPUONYECKM 3HAYUMbIM
06CTOATENLCTBOM, KOTOPOE BXOAMT B NpeaMeT [oKa3blBaHusi, sBNseTcd (akT WUCMOSNIHEHUS] peLUEeHUs
apbuTpaxxHOro cyga o B3bICKaHUM 3aJ0MKEHHOCTU MO AAaHHOMY KPEAMTHOMY OOrOBOPY C OCHOBHOMO [AOIDKHMKA U
06bem yooBneTBopeHHbIX TpeboBaHWI KpeanTopa.

Tak, CynebHasa konnerns no rpaxaaHckum genam BepxosHoro Cyma Poccuiickon depepauumm npusHana
He3aKoHHbIMU cyAebHble nocTaHoBneHuss o6 yaoBneTBopeHun TpeboBaHun GaHka O B3bICKaHWM C AOIDKHMKA
(MHOoMBMAYanbHOro nNpeanpuHMMaTens) U ero nopydutenen (U3MYeckMx nuuy) B CONMMAAPHOM MOPSiAKE CyMMbI
ponra n obpalleHne B3biCKaHWUSA Ha 3arnoxeHHoe B obecrneveHvne Bo3BpaTa kpeauta MMYLLECTBO, NPpUHATbIE 6e3
YCTaHOBIEHUSI U NCCMNEL0BaHNS YKa3aHHbIX OOCTOSATENBCTB.

Paspeluan geno v ynosneTBopss 3asBrneHHble TpeboBaHusi, cyaebHble MHCTaHLUM UCXOQUNN U3 TOro, YTO
NPUHATBIE MO KPeauTHOMY [OroBopy o06s3aTenbCTBa OTBETYMKOM Haanexawmm obpa3oM He WCMOSHEHbI,
[OroBOpamMun MOpPyYnTENbCTBA, 3aKOYEHHBIMU MexXay 6aHKoM (MCTLOM) M bmandeckumy nuuamm (oTBeTYnKamm),
npegycMoTpeHa conuaapHas OTBETCTBEHHOCTb MopyyuTernern, a NoToMy CyMMa OCHOBHOMO A0Sra, MPOLUEHTbl U
HeycToWka noanexat B3blCKaHWUIO C JOMKHUKA U NopydMTenen conmaapHo.

Mexgy Tem cyaamu YCTaHOBMEHO, YTO paHee pelleHneM apOuTparkHOro cyga C TOro e [OSKHMKa -
WHAMBMAYANbHOro NpeanpuHuMmaTens B nonb3y 6aHka (McTua no AaHHOMY Aeny) B3biCkaHa CyMMa 3af0ImKEHHOCTH
no TOMY e KpeaWTHOMY [OroBOpy (OCHOBHOW [JOMr, MPOLEHTbl 3a MONb30BaHWE KpeauToM, MNeHs 3a
HECBOEBPEMEHHYIO yMnnaTy NpoueHToB) M obpalleHO B3biCKaHWe Ha npeameT 3anora C YCTaHOBIEHWMEM €ro
HavanbHOM NpogaXkHoW uUeHbl. [JaHHoe pelueHne apObuTpaxHOro cyaa BCTYMUIO B 3aKOHHYK CuUNy, BO30YXOeHO
NCMONHNTENBHOE NPOU3BOACTBO, CyAeOHbIM MPUCTABOM-UCTONHUTENEM BbIHECEHO MOCTAHOBIEHME O Mepepave
apecToBaHHOIO MMYLLECTBa Ha peanusaumio. ITMM OGCTOsATENbCTBaM OLEHKA AaHa He Obina (onpepeneHve
CynebHol konnerMn no rpaxagaHckum genam BepxoeHoro Cyna Poccuiickon ®Pepepaumm ot 3 Hoss6ps 2009 r. N
49-B09-16).

2. AHanuns cynebHoWm NpakTUK1N CBUAETENBCTBYET O TOM, YTO NMPUMEHEHME MOMNOXEHWI 3aKOHOO4ATENbCTBA O
NOACYAHOCTM Aen No crnopam, BO3HUKAIOLW MM U3 KPEAUTHBIX MPABOOTHOLLEHWUI, HE SBNSETCA €4UHO00Pa3HbIM.

MneHym BepxosHoro Cyaa Poccuickon ®egepaumm B noctaHosreHun ot 28 uwoHsa 2012 roga N 17 "O
paccMOTpeHUN cydamu rpaxgaHckux gen no cnopam O 3awute npaB notpebutenen" pasbAacHUN, 4TO
npegocTaBneHne pusmyeckomy nuly KpeguToB (3anMoB) siBNsieTca PUMHAHCOBOW YCIyrom, KoTopas OTHOCUTCA B
TOM umcne un k cepe perynmposaHmsa 3akoHa Poccuiickon ®epepauun "O 3awmte npas notpedbutenen” (NognyHKT



"0" nyHkTa 3).

B ykaszaHHOM nocTaHOBNeHUM (MyHKT 26) Takke pasbsCHEHO, YTO, €CriM UCKOBOE 3asBrieHne nogaHo B cyAd
notpebutenem cornacHo YCrnoBUKO 3aKMOYEHHOro CTOPOHaMWU CorfaleHus O MOACYOHOCTW, CyAbs He Brpase
BO3BpaTUTb TaKoe MCKOBOE 3asiBMieHWe CO CCbINKOM Ha NyHKT 2 yactu 1 ctaten 135 MK P®. OgHako cyabsa He
BrpaBe, Ccbinadcb Ha crtaTtbio 32, nNyHKT 2 yactu 1 crtateum 135 [TIK P®, Bo3BpaTUTb UCKOBOE 3asiBNEeHUe
notpebutens, ocnapusaloLLero ycrioBue Oorosopa O TepputopuanbHOW MNOACYAHOCTM cnopa, Tak Kak B Cumny
yacten 7, 10 cratbm 29 ITIK P® un nyHkta 2 ctaten 17 3akoHa Poccuiickon depepauumn "O 3awmte npas
notpebutenen” BbIGOp MeXay HECKONBbKMMU cyaamu, KOTOPbIM NOACYAHO AENO, MPUHAANEXMUT UCTLY.

PaHee aHanormyHas nosvumus Hawrmna oTpaxeHue B cyaebHon npaktuke BepxosHoro Cyma Poccuinckon
degepaumn B onpegeneHun, BLIHECEHHOM MO Oefny CO CXOXUMU (hakTyeckumMu obCTosATEeNbCTBAMW MO UCKY
rpaxgaHuHa k 6aHKy o nNpu3HaHWWM HeOoewcTBUTENbHBIM YCMNOBUS LOroBopa GaHKOBCKOrO BkMaga O paspeLleHun
CropoB B cyfe Mo MecTy HaxoxaeHus 6aHka.

Tak, CynebHasa konnernsa no rpaxgaHckum genam BepxosHoro Cypa Poccunckon ®depepaumm, 0TMeHASA
cocTosBLUMECH NO AaHHOMY Aeny cyaebHble nocTaHoBneHusa o6 oTkase B y4OBNETBOPEHMN UCKOBbLIX TpeboBaHWN,
ncxoaumna ua nonoxeHun yactn 7 ctatbn 29 MK P® n nyHkTa 2 ctatbn 17 3akoHa Poccuiickon deapepauum "O
3awuTe npae notpeburtenen".

Mpn atom CypebHas konnervs ykasana, YTO 3akoHodaTenem B Lensx 3aWuTbl npaB notpebutenew, B
YacTHOCTK (N0 JaHHOMY Jeny) rpaxaaH-BKNagyuMKOB Kak 9KOHOMUYECKM Criaboi CTOPOHLI B JOroBope, BBeOEHbI
OOMOSMHUTENbHbIE MeXaHU3Mbl NPaBOBOW 3alWTbl, B TOM 4uUCre U B BOMNPOCe onpedeneHus noacygHoCTU
rpaxgaHckmx gen ¢ ux ydactmem. BkntoyeHne GaHkoM B A0OroBop npucoefuHeHus (ctatbst 428 MK P®), B Tom
yucne B JOroBOpP CPOYHOro BGaHKOBCKOrO BKaga, MOMOXEHWs O NOACYAHOCTU cropa KOHKpeTHoMy cyay (B
YaCTHOCTK, MO MECTY HaxOXaeHWs 6aHka) yLeMnseT yCTaHOBIEHHbIE 3aKOHOM MpaBa noTpebuTens (onpegeneHne
CynebHon konnervn no rpaxgaHckum genam BepxosHoro Cypa Poccuiickon ®epepauun ot 10 maa 2011 r. N
5-B11-46).

Takum 06pasom, cyaebHas npakTuka UCXOOQUT U3 BO3MOXHOCTU OCMapuBaHUs rpaxgaHWHOM Ha OCHOBaHMU
yactun 7 ctatbm 29 MK PO, nyHkTa 1 ctatbu 16 3akoHa Poccuiickon ®epepaummn "O 3awmTte npas notpedbutenen”
YCnoBu1s 4OroBopa 0 TeppPUTOpUansHOM NOACYAHOCTM CNIOPOB B TEX CrydasX, Korga OHO BKIMOYEHO KOHTPareHToM B
Tunosylo ¢oOpMy AOroBopa, 4YTO C Y4YeTOM NPedyCMOTPEHHOro BbIWEHa3BaHHbLIMW HOpMaMu MfpasBuna o6
anbTepHaTMBHOW MNOACYLHOCTM, a Takke MonoxeHun cratbh 421 m nyHkta 2 crtateum 428 K P® o ero
OENCTBUTENBHOCTU N 06 YCMNOBUAX PACTOPXKEHWUS UNN U3MEHEHWUS OOroBOpa MPUCOEOMHEHWUS HE HapyllaeT npas
3aeMLuKa - pM3NYEecKoro nuua TonbkKo Torga, Korga OH UMEN BO3MOXHOCTb 3aKiouuTb C 6aHKOM KpeaWTHbI
Aorosop 1 6e3 Ha3BaHHOIo yCrnoBus.

B 1O e Bpewms, ecnu cogepxalleecs B KpegMTHOM JOroBope ycroBue, onpegensiowee TepputopuarnbHyto
NOACYOHOCTb Aerl, BO3HMKAaKLWMX Mexay CrnopsawuMy CTOPOHaMWM KPEAUTHbIX OTHOLUEHUW, B YCTaHOBMEHHOM
3aKOHOM Mopsigke He ocrnapuBanocb U SBMSETCS OeNCTBUTENbHBIM, TO 3TO YCMOBWE NpodormkaeT AencTBoBaTb U
Ha AeHb pacCMOTpeHus gena cygoMm.

CypebHas komnnerms no rpaxgaHckum genam BepxosHoro Cyama Poccunckon ®depepauun npusHana
He3akoHHbIM cyaebHoe NoCcTaHOBNEHME O BO3BpaLLEeHWM Ha OCHOBaHWMM NyHkTa 2 yactu 1 ctatbu 135 TIK PO
NCKOBOrO 3asiBrieHns 6aHka O B3bICKAHWW KPEAWTHOM 3aJ0S/MPKEHHOCTU C 3aeMuiuka, NoJaHHOro B cyad B
COOTBETCTBMU C YCMOBUEM KPEAUTHOro OOroBopa O TeppuTopuanbHOW MOACYOHOCTW crnopa, Mo crneaylowmm
OCHOBaHUSM.

B cootBeTcTBUMM co cTaTben 32 ITIK P®, perynupylowein AOroBOpPHYH NOACYAHOCTb, CTOPOHbI MOryT Mo
cornaweHuo mexxay cobon U3MeHNTb TepPPUTOPUanbHYHO NOACYAHOCTb ANs AaHHOro Aena A0 NPUHATUSE ero CyA0M
K cBOeMy npon3BoAcTBy. MogcyaHoOCTb, yCTaHoBMNeHHas cTaTtbsiMu 26, 27 1 30 gaHHoro Kogekca, He MOXeT ObITb
M3MeHeHa cornalleHmeM CTOPOH.

M3 BbllleHa3BaHHOM HOPMbl CneayeT, 4YTO CTOPOHbl BrpaBe M3MEHUTb COrnalleHueMm mexay cobow
YCTaHOBMEHHYIO 3aKOHOM TeppuTopuanbHyl0 MNOACYAHOCTb Aena A0 MPUHATUS CydoM 3asiBeHus K CBOeMy
npoussogcTey. CTOPOHbI He BNpase U3MEHUTb UCKIIOYUTENBHYIO U POAOBYIO (NPEeAMETHYI0) NOACYAHOCTb, KOTopas
onpegeneHa 3akoHoM. CornaileHne o NoAcyAHOCTU MOXET ObiTb BKMOYEHO B rpaXaaHCKO-MpaBoBOW OOrOBOP, B
TOM 4ucne U OroBop NPUCOEANHEHNS.

YKkasaHue Ha TO, YTO BCe CNopbl, CBA3aHHbIE C JOTOBOPOM KpeauToBaHus, nogsnexar pacCMOTPEHUIO B cyae
o6LLEen pUCaMKUMN N0 MECTy HaxoxaeHust 6aHka unm ero o6ocobneHHOro noapasaeneHnsi, Bbl4aBLLErO KpeauT,
COOEPXUTCS B MYHKTE KPeOAUTHOro AOroBopa, 3akioYEHHOro Mexay 6aHKOM (MCTLOM) 1 3aEMLLMKOM - (PU3NYECKUM
NUUOM (OTBETYNKOM).

PykoBoAcCTBYSICb MPUHUUMOM AWCMO3UTUBHOCTU MPaXXAaHCKOro npouecca, CTOPOHbI, BOCMOMb30BaBLUUCH
npaBoM BblOOpa MexOy HEecKonbkMMW cygamu, Onpeaenunu noacyqHocTb Ans BCeX [Aen, CBA3aHHbIX C
NCMNOMHEHNEM KpeanTHOro 4oroBopa, B TOM YMcne 1 Ans aHHOro gena.

Mockonbky cornaweHne CTOpoH 06 onpegeneHun TeppuTopuanbHOW MNOACYAHOCTW, LOCTUrHyTOe Ha
ocHoBaHun ctatbk 32 [TIK P®, obssatensHO He TOMbKO ANA CTOPOH, HO M ANd cyda, TO NpegyCMOTPEHHbIX
3aKOHOM OCHOBaHW/ Ans BO3BPALLEHUS MCKOBOIO 3asiBNEHUS, NMOoAaHHOro 6aHKOM B Cyn, COrfacHO JOroBOPHOM
NoACYQHOCTH, Y CyAa HE UMEeNoChb.

CornaweHne o6 M3MeHeHUWM TeppuTopuarnbHOM MOACYAHOCTM ObINO 3akmoyeHo Mexay CTOpoHaMu A0
nogaynm MWCKOBOrO 3asiBfiEHUs B Cyd B YCTaHOBMEHHOM 3aKOHOM rMopsigke, HWKEM He ocnapvsanocb WU



HeadencTBUTENbHEIM He npu3Haeanock (onpeaeneHve CyaebHor KonnerMn no rpaxgaHckum gernam BepxoBHoro
Cypna Poccuiickon ®enepauum ot 22 ceHT6pst 2009 r. N 5-B09-115).

2.1. MNpaBonpumMeHnNTENbHas NpakTMka CBUAETENbCTBYET, UTO B Cydax elle He CNoXurcsl eanHoobpasHbIn
NMOAXOA K PELUEHMIO BOMpoca O TeppuTopuanbHON NOACYAHOCTM PacCMOTPEHUS LEeN, CBA3aHHbIX ¢ obpalleHnemM
B3bICKaHUS Ha HeOBWKMMOE MMYLLECTBO, 3aroXeHHoe B obecneveHne Bo3BpaTa kpeauta. B cBssu ¢ atum y psiga
CydoB BO3HMKAET BOMPOC O MPaBOMEPHOCTU MPUMEHEHUST K pacCMaTpuBaeMbiM OTHOLUEHMSIM npaBuna ob
NCKNOYUTENBHON NOACYAHOCTU, NpeagycmMoTpeHHoro ctatbern 30 MK Po.

CnenyeT npu3HaTb OOOCHOBAHHOWM CROXMBLUYIHOCS CyAeOHyl0 npakTuKy, KOTopasi UCXOAWUT M3 TOro, 4TO
TpeboBaHne 00 oOpalleHnM B3biCKaHUS Ha 3anoXeHHoe B obecneyeHne BoO3BpaTa KpeguTa HeaBuXKMMOoe
UMYLLECTBO He SIBMSIETCA CaMOCTOSITENbHbLIM CMOPOM O MpaBax Ha 3TO umyLlecTBo. MaTtepuanbHo-npaBoBoO
NMPeanoCbIIKON TaKoro poga CrOPHbIX OTHOLIEHWA SBMSIETCS  HEUCNOSIHEHWE  [OIMKHUKOM  KpeauTHOro
obsizaTenbCcTBa, Mnpegnonararollee YAOBNeTBOpeHMe TpeboBaHUM KpeguTopa 3a cyYeT CTOMMOCTU npegMeTa
3anora, B cBa3u ¢ Yem ctatba 30 MK PP Kk kpeguUTHbIM OTHOLLEHNAM NPUMEHEHMUIO HE NOOSIEXMT.

[aHHbIA NoOXxon4 K paspelleHnto CropoB O MOACYAHOCTU OOHO3HAYHO YCTaHOBUICA B cygax Pecnybnuvku
bawkopTocTaH, KabapaunHo-bankapckon Pecnybnuku, Antanckoro u CTaBpononbCKOro Kpaes, a Takke B cydax
Benropoackon, BpsiHckon, Bonrorpapckon, Wpkytckon, Jlvneukon, HoBocubupckon, Opnosckon, CamapcKkoWn,
Ceepanosckoi, YnbsiHoBcKoM 1 [NckoBckor obnactew (no matepuanam cyaebHon NpakTuku).

Tak, onpegeneHneM panoHHoro cyda 6bino oTka3aHO B YAOBMETBOPEHMM XogaTancTBa NpeacTaBUTEnNs
OTBETYMKA O Mepefadye Mo MOACYAHOCTM B APYroW paroHHbIA Cyh TOro e ropoga rpaxKaaHCKoro gena no Ucky
GaHka K 3aeMLLMKy (br3nyeckoMy nuLy) O B3bICKAHUM 3a00JKEHHOCTM NO KpegMTHOMY 4oroBopy 1 06 obpalueHun
B3bICKaHUS Ha 3aroXeHHOe MMYLLECTBO.

OTkasbiBasi B yL4OBMNETBOPEHUM xogaTaWcTBa O nepedadve fena no NoacygHOCTU MO MECTy HaxoXaeHust
3aNOXEHHOrO0 HEeABWKMMOro MMYyLLEeCcTBa, Cyh NepBOM WHCTaAHUMM WCXoAun M3 Toro, 4To TpeboBaHve 06
obpalleHun B3biCKaHUS Ha npegMeT 3arora He SIBMsieTCs BUMHOWKALMOHHBLIM, a SIBNSIieTCs O4HMM M3 crnocoboB
yOOBETBOPEHUST AEHEXHbIX TpeboBaHWIA UCTLA, NMO3TOMY Ha AaHHbLIA MUCK HE PacrnpoCTPaHSAITCS MOMOXEeHUSs
ctatbn 30 [TIK P® 06 nckniounTensHOM NoacyaHOCTH.

CypebHasi konnernss no rpaxgaHckum genam obnactHOro cyga npu BblHECEHWM onpegeneHus o6
OCTaBIIEHMWN yKa3aHHOro onpeneneHnst cyga nepBon UHCTaHUuM 6e3 M3MeHeHMs ucxoguna us Toro, YTo Ucku ob
obpalLeHnn B3bICKaHUSI Ha 3arioKEHHOE HEABWKMMOE MMYLLECTBO HE OTHOCSTCA K MCKaM O npaBax Ha Takoe
MMYLLECTBO, a CBsi3aHbl C pa3peLleHMeM BoMnpoca O NpeumyLLecTBEHHOM MONyYeHun KpeguTopoM 3anorogarens
YOOBETBOPEHMS U3 CTOMMOCTM 3aMnoXXeHHOro MMYLLLECTBA Nepea APYrMMN Kpeautopammn gomkHuka. Cnop o npaee
Ha HeOBWKMMOE MMYLLECTBO, C KOTOPbIM 3aKOH CBSI3bIBAET NpaBurio 06 UCKNOYMTENBHOM NOACYAHOCTM CNOpoB, B
AaHHOM criyyae oTcyTCTBYeT (Nno matepuanam cyaebHorn npaktukn Hosocnbupckoro obnactHoro cyaa).

OnpegeneHnMem cyabW paliOHHOrO Cyga Ha OCHOBaHMM nyHkTa 2 4yacth 1 crtatbh 135 TTIK P® 6Gwino
BO3BpALLLEHO WCKOBOE 3asiBNeHWe KPegWUTHOW OpraHu3auun K rpaxaaHuHy O B3bICKAHWM 3340fMKEHHOCTU Mo
KpeouTHOMY [LOroBopy C OOGpalleHMEM B3biCKaHMSI Ha 3anoXeHHoe MMYyLLecTBO, NogaHHoe B cyg Mo MecCTy
HaxoxgeHusa npegMeTa 3anora. [pu onpegeneHun nogcyaHocTu uctel cocnancs Ha ctatbto 30 MK P, ykasas,
YTO MCKM O MpaBax Ha XWMble U HeXurble MOMELLEHUss NPeabsBnAsoTCA B Cyd MO MECTY HaXOXOEeHust 3TUX
06bekToB. Bo3Bpalyas ykasaHHoe 3asiBrieHue, kak nogaHHoe C HapylleHveM npaBui NogCcyAHOCTM, Cyh MCXOQuUI
N3 TOro, YTO MPAaBUIO UCKMIOYMTENBHOM NOACYAHOCTU B AAHHOM Clydae HENnpUMEHMMO, MOCKOSbKY 3asiBNEHHOE B
ncke TpeboBaHne 06 obOpalleHUM B3bICKAHUS Ha 3anoOXEHHYK KBapTUpY NyTeM ee peanusaumn C nyoruyHbIX
TOProB He MOXET pacLeHMBaTbCs Kak Crop O MpaBe Ha HegBWXMMOe MMyLiecTBO (MO MaTtepuanam cynebHon
NPaKTUKM Y NbsHOBCKOro 06riacTHOro cyaa).

OnpegeneHnem WpkyTckoro obnacTtHoOro cyga octaBrieHo 6e3 M3MeHeHusi onpegernieHme AHrapckoro
ropogckoro cyga Mpkytcko obnacty no geny o nepegade gerna no Ucky GaHka kK 3aemuinky o6 obpalleHuu
B3bICKaHUS1 HA UMYLLECTBO, O B3bIiCKaHWM CYMMbl LONra, NPOLEHTOB M MeHM no nogcygHoctn B KynbbiweBckuii
paiioHHkIN cyf ropoda CaHkT-INeTepbypra.

Mpn BblHECEHUWU onpedeneHus cyg NepBoW MHCTaHUMKM PYKOBOACTBOBANCA nonoxeHusmu ctatbn 32 [TIK
P®, cornacHo KOTOpPOI CTOPOHLI MOFYT MO COrfalleHnio Mexay cobor U3MeHUTb TeppUTopuanbHyo NOACYAHOCTb
ONs AaHHOro Aena 4o NPUHATUS ero kK cBoeMy npounssogcTtey. CornaileHne o NogcyaHOCTU MOXKET ObiTb BKIHOYEHO
B rpakJaHCKO-NpaBoOBOW JOrOBOP, B TOM YMCIIE U KPEAUTHBIN.

CyOom yCTaHOBIEHO, YTO COrMacHO YCMNOBUSIM KpeaWTHOrO Lorosopa Mpu BO3HWKHOBEHMM pasHormacui
MeXay KpeaAuTOpOM U 3aeMLUMKOM MO BOMpOCaM MCMOSIHEHUS AOroBopa Crnopbl paccMaTpuBalOTCs MO MECTY
HaxoXaeHUs KpeauTopa - 3aKOHHOro Briagenbua 3aknagHon. MecTo HaxoXaeHus KpeauTopa, KOTopbi sSiBnsieTcs
BrnagenbLem 3aknagHow, onpeaeneHo cornacHo ero yctaey B ropoge CaHkr-INMeTepOypre. Mockonbky cornawleHune
CTOpPOH 06 onpegeneHun TeppuTopuanbHOM MOACYAHOCTW, AOCTUIHYTOE Ha OCHOBAHMM YKa3aHHOW CTaTbM,
06s13aTenbHO He TOMbKO 411 CTOPOH, HO M Ans cyaa, TO NpuY yKasaHHbIX 00CTOSATEeNbCTBaxX AaHHOE AENO He MOrMo
ObITb pacCMOTPEHO AHrapCKMM rOPOACKUM CYO0M.

Mpn aToM cyq He cornacuncs ¢ gosogamu uctua o Tom, 4to B cuny cratek 30 IMIK P® paHHoe peno
NMOAMNEXUT PacCMOTPEHUIO B Cyde MO MECTYy HaxOXOeHWUst HeABWXMMOro MMYLLLECTBA, Ha KOTOpOe OOMMKHO ObiTb
obpalleHo B3biCKaHMe, Tak Kak npaBuia WCKMYUTENbHOM MNOACYOHOCTM Ha AaHHoe TpeboBaHWe He
pacnpocTpaHsitoTcs. Nck 06 obpalleHnMn B3biCKaHUS Ha 3anoXeHHOe MMYLLIECTBO He SIBMSIETCA CMOpPOM O npaBax
Ha Takoe WMYLLEeCTBO, a CBsi3aH C paspelleHMeM BOoMpoca O MNPeuMyLLeCTBEHHOM MOMy4YeHuuM KpeautTopamu



3anorogartensi yooBneTBOPEHUS U3 CTOMMOCTU 3anoXEHHOro UMyLLecTBa nepeq apyrumn Kpegutopamu SOMKHUKA
(no matepuanam cynebHon npakTmkm MpkyTckoro obnacTtHoro cyaa).

2.2. OnpepgerneHHble TPYOHOCTM Ha MpakTUMKe Bbl3blBAaeT BOMPOC O TOM, NPW3HaETCs Ny AEeWCTBYIOLWUM
ycrnoBue KpeauTHOro Jorosopa (4oroBopa nopyyntenbcTBa) O NOACYAHOCTM cnopa no MecTy HaxoxaeHus BaHka,
COrnacoBaHHOE Mexady KpeauTopoM W 3aeMWMKOM (nopyyuTenem), B criydae YCTynku TpeboBaHus no
NPOCPOYEHHON KPEAUTHOW 3a40MKEHHOCTU TPETbUM NULaM.

MpumepoM npaBUNBHOTO MPUMEHEHUST 3akoHodaTernbCTBa MO YKa3aHHOMY BOMPOCY SABMSETCH MpakTuka
CyOOB, KOTOpble, OCHOBbIBAACb Ha nornoxeHusax cratbu 44 [TIK P®, ucxogsat us Toro, 4to NpaBoOnpeemMcTBO B
MaTepuanbHO-NPaBOBbIX OTHOLLEHMWSAX BNeveT 3a cobol u npoueccyanbHoe npasonpeemctso. [Mpu ycTynke npasa
TpeboBaHWs GaHKOM ApPYromy fnuLy COXpaHST CUMY MONOXEHUSI O AOrOBOPHOM NOACYAHOCTU, COrnacoBaHHbIe B
JoroBope nepBoHavanbHOro kpeguTtopa ¢ gormkHukoM. OgHako criegyeT yduTbiBaTh, YTO HOBbIM KpeauTop umeet
npaBo Ha NpeabsBreHNe ucka no Tem npasunam o NogCyAHOCTU, KOTOPbIE corflacoBaHbl B gorosBope. Hanpumep,
€Ccrnv B KpeaUTHOM [JOroBope COAEemKUTCHA YCrOBME O PacCMOTPEHUM CMOpoB NO MeCTy HaxoxaeHus BaHka ¢
yKaszaHWeM €ro HpUOMYEeCcKOro agpeca, TO OpraHusauus, B MOMb3y KOTOPOW Obina OcyllecTBneHa YyCTyrnka
TpeboBaHWs, MMeeT NpaBO Ha obOpalleHne B Cyd MO MeCTy HaxoXAeHust nepBoHavarnbHOro kpegutopa (no
mMaTepuanam cynebHom npaktuku CeepAnoBckoro obnacTHoro cyaa).

3. Kak nokasbiBaeT npakTuka, npu paspelleHun BOMpPOCOB O NPUMEHEHUN CPOKOB WMCKOBOW AaBHOCTU MO
Aenam aHanuanpyemomn kateropum cyabl, NpuUHMMas BO BHUMaHWE OENCTBYIOLWEee 3aKoHOoO4AaTeNbCTBO, YYUThIBAKOT
COXpaHsloWwme Ccuny pasbsCHEHMSI COBMECTHbIX nocTaHoBneHun [MneHyma BepxosHoro Cypa Poccuiickon
depepaummn n NMneHyma Boicwero ApbutpaxHoro Cyaa Poccuiickon Pepepaumn, cogepxalimecs B TOM YUcne:

- B noctaHoBneHun ot 28 despans 1995 roga N 2/1 "O HekOoTOpbIX BOMpocax, CBSA3aHHbIX C BBEOEHWEM B
aencrtene 4Yactu nepeon [paxaaHckoro kogekca Poccuiickon ®enepauun”, npeaycMmatpumaroLLeM, YTO 3asiBNieHne
O MPUMEHEHUN CpoKa WCKOBOW [OABHOCTU He MNPEnATCTBYeT PacCCMOTPEHUIO 3asaBrieHUs WcTua-rpakgaHuHa o
NPU3HAHUN YBaXUTENBHON NPUYMHBI NPOMNYCKa CPOKa MCKOBOW JABHOCTU M €ro BOCCTAHOBMEHMMW, a TakKe YTO CPOK
NCKOBOW [4aBHOCTU, MPONYLLEHHbLIN IOPUANYECKUM NULIOM, HE MOAMEXNT BOCCTAHOBNEHUIO HE3aBUCUMO OT MPUYUH
ero nponycka (nyHkT 12);

- B noctaHoBneHun ot 1 nions 1996 roga N 6/8 "O HeKkoTOpbIX BONPOCax, CBA3aHHbIX C MPUMEHEHMEM YacTu
nepeon lpaxpgaHckoro kopekca Poccuiickon ®epepaumn” (NyHKT 32) 0 cpokax npeabsiBreHust TpeboBaHui o
NPU3HaAHUN HEOENCTBUTENBHOCTU HUYTOXHOW COENKY;

- B nocTtaHoBreHmn oT 12, 15 Hosi6pss 2001 rogpa N 15/18 "O HekoTOpbIX BOMpOCax, CBA3AHHbLIX C
npuMeHeHvem HopM [paxgaHckoro kogekca Poccuickon ®Pegepaumm o6 mMckoBoW faBHOCTU" (B YacTu, He
npoTMBOpeYaLlen 4eNCTBYOLLEMY 3aKOHOAATENbLCTBY).

CypebHas npakTuka mcxogut U3 TOro, YTO MO cCnopam, BO3HMKAKOLWMM U3 KpeOUTHbIX MPaBOOTHOLLEHWUNA,
TpeboBaHMe O 3aliMTe HapPYLUEHHOro npaBa MPUHUMAETCH K PaCCMOTPEHWUIO CYAOM HE3aBUCUMO OT MUCTeYEeHMUs
CpoKa MCKOBOW JAaBHOCTU, KOTOPbIN NPUMEHSAETCS Cy4OM TOMNbKO MO 3asBMEHNI0 CTOPOHbI B CNOpe, CAenaHHOMY 0
BblHECEHMSA UM pelleHus (ctatba 199 MK P®). Mpu ncumcneHumn cpokoB MCKOBOW AaBHOCTU NO TpebGoBaHMAM O
B3bICKaHUM MPOCPOYEHHOW 3a00/MKEHHOCTU MO KpEAUTHOMY 06A3aTeNbCTBY, NpeaycMaTpuBatoLLEMY UCTIONHEHNE B
BMOE NEpUoanNYECcKuUX NnaTexen, cyabl NPUMEHSIOT OOLLMIA CPOK MCKOBOM AaBHOCTU (cTaTbs 196 MK P®), koTopbi
NOANEXUT UCHUCIEHNIO OTAEMNbHO MO KaXaAoMy MraTexy Co AHSA, Korda KpeguTop y3Han unm gormkeH bin y3Hatb o
HapyLweHun ceoero npaea. Mo TpebGoBaHMAM O MPU3HAHUM HUYTOXHBIM TOMO MU MHOIO YCMOBMUS KPEAWTHOro
gorosopa cyabl, ucxogsa ns nyHkra 1 craten 181 MK PO, npuMeHsI0T TpeXNeTHUI CPOK MCKOBOW AaBHOCTU, TeYeHue
KOTOpPOro paccyMTbiBaeTCs CO AHA, KOrda Havanocb WCMOMHEHWE HUYTOXHOM 4Yactu caenku. [pu Hanuyumu
3asiBNEHUSI CTOPOHbI B CMOPE O NPOMYCKe CPOKa MCKOBOW AaBHOCTU, YCTaHOBMB hakT Nponycka AaHHOro cpoka 6e3
YBaXKUTEMbHbBIX NPUYNH (ECMM UCTLOM SBRSETCH PUsmM4eckoe nuuo), B COOTBETCTBUN C YacTbio 6 ctatbn 152 ITIK
P® cyabl npuHuMaloT pelleHns ob oTkase B Ucke 6e3 uccrneqoBaHus MHbIX hakTUYeckux o6CToATENLCTB No Aeny.

3.1. 3HaunTeNnbHOE YNCNO BOMPOCOB B MPaKTUKE CYAOB CBA3aHO C NPUMEHEHWEM CPOKOB MCKOBOW 4aBHOCTU
no TpeboBaHWsM, CBSA3aHHbLIM C NOCNEACTBUAMWN HEOENCTBUTENBHOCTU HUYTOXHOW CAENKN.

Mo genam aHanu3Mpyemon KaTeropum Takoro poga BOMPOChI BO3HUKAKOT, B YACTHOCTU, MPU pacCMOTPEHUN
NCKOB TPaaaH-3aeMLLMKOB K GaHkaM O B3blCKaHMM CYMM KOMMWCCUWM 32 OTKPbITUE U BedEHWe CCyOHOro CyeTa,
yrnayeHHbIX MO YCrOBUAM KPeAWUTHbIX AOroBOPOB B BUAE €AMHOBPEMEHHBbIX NMOO Mnepuoamyecknx nnaTtexen
Hapsgy ¢ npoueHTamu 3a Nofb3oBaHWe KpeguToM.

CnoxuBlwasca cygebHaa npaktMka UcxoguT U3 HedeuCTBUTENbHOCTU (HUYTOXHOCTW) AaHHOrO YCroBWS
KpeguTHOro obsisatenbcTea.

Tak, npu paccMoTpeHun KoHkpeTHoro aena CyaebHasi konnerust No rpaxgaHckum genam BepxosHoro Cyaa
Poccuiickon ®epepauun npusHana 3akoHHbIMW BbIBOAbI CyAa O HELEWCTBUTENbHOCTU (HUYTOXHOCTWU) YCroBUSA
KpeauTHoro gorosopa o6 ynnarte KOMUCCMOHHOIO BO3HarpaXKOeHus 3a OTKPbITUE U BedEeHMe CCYAHOro cyeTa
3aemMLumka-noTpedbutens (onpegeneHve CynebHor konnermm no rpaxgaHckum penam BepxoBHoro Cyaa
Poccuiickon ®eaepaumm ot 17 masa 2011 r. N 53-B10-15).

Mo obwemy npaBuny mckoBble TpeOOBaHWNA 3aeMLUMKa, NOAaHHbIE MO UCTEYEHUN CpPOKa MCKOBOW OABHOCTU
Npu OTCYTCTBUWM YBaXWUTENbHbIX MNPWYUH €ro npornycka, O YeM 3asBfeHO KpeauTopoMm (OTBETYMKOM),
yOOBeTBOPEHUIO He noanexat. B cuny nyHkta 1 cratem 181 K P® TeueHue cpoka MCKOBOW OABHOCTU MO
TpeboBaHWIO O MPUMEHEHUN MOCMEeACTBUN HEeOEeNCTBUTENbHOCTU HUYTOXHOW COENKWU, KOTOPbIA COCTaBnsieT Tpu
roga, Ha4uMHaeTCs CO AHS, KOorga Havyanocb UCNOMNHEHWe 3TON CAENKN.



M3 paHHoro npasuna ncxogut cynebHasa npaktuka B criyvyasx 3asiBfeHus OTBeTYMKa O NPOMNycKe Cpoka Ans
3alWTbl HapyLIeHHOro npasa Mo UCKY rpaxgaHuHa-3aeMLmnka o NpUMeHeHUn NocrneacTBui He4enCcTBUTENBHOCTU
HUYTOXHOMO YCNOBUS KpeguTHOro Aorosopa, npegycmatpuBatollero ynnaTy KOMUCCUM 3a OTKpbITUE U BedeHue
ccygHoro c4yeta. CpoK MCKOBOW [aBHOCTM MpU YyKasaHHbIX ODCTOATENbCTBAaX WCHUCNSAETCS CO [OHS, Korga
33EMLLMKOM Hayanocb UCMOMIHEHWE HeAeWCTBUTENbHON (HUYTOXHOMW) YacTu CAENkW, a UMEHHO CO AHSA ynnaThbl
cnopHoro nnartexa. MNpu aToM cygamu NpMHUMaeTCs BO BHUMaHue TpeboBaHue rpaXaaHCcKoro 3akoHogaTenscTea
0 npekpaLeHn obasaTensCcTBa HagnexalmmM ncnonHeHnem (NyHKT 1 ctaton 408 'K PP).

M3yyeHrne npaBoMpUMEHUTENbLHON MNPaKTUKX Mokasano, YTo cygamMu B LErNOoM MpaBUIibHO MpUMEHsieTCs
3aKOHOOATENbCTBO O CPOKaxX MCKOBOWM [OABHOCTM MPU pacCMOTPeHUM pJer, No KoTopblM obsizatensctea no
KpeauTHbIM JOroBopaM WCMosHeHbl (NpekpalieHsbl). MNpumepom 060CHOBaHHOIO OTka3a B YAOBMNETBOPEHUM MCKa
OOMXKHUKA K KpeauTopy 06 06paTHOM B3bICKaHWM CYMMbl KOMUCCUW, YMNTAa4YeHHOW 3a Nepuog AeNCTBUSt KPEAUTHOrO
AoroBopa, ABnseTcs cneayowee aeno.

16 anpens 2011 roga 3aeMuwuk obpaTwurncsi B pavioHHbIA cya € TpeboBaHueM K GaHKy O npusHaHuu
HedenCTBUTENbHBIM YCNOBUSA KPEAUTHOro [AOroBopa, 3akfioveHHoro mexay Humu 17 mapta 2007 roga, o
B3MMaHWM KOMUCCUKU 3a OTKPbITUE U BedeHWe CCYyOHOro cyeTa, Kak npoTuBOpevallero MnoroxeHWsM crtatbn 16
3akoHa Poccuiickonn  depepaumm  "O  3awute npaB  notpebutenen”, NPUMMEHEHMU  MOCNEACTBUWA
HedeNCTBUTENbHOCTU CAEMKKM, B3bICKaHUM C OTBETYUKA YNradyeHHON UCTLOM KOMUCCUKM, KOMNEHcauMmM MopansHoro
Bpeaa.

B npouecce cynebHoro pasbupatenscrBa 6aHk 3asBu O NPoMnycke 3asiBUTENEM CpOKa WUCKOBOW LaBHOCTMH,
KOTOpPbIN, MO MHEHWIO OTBETYMKA, LOMKEH NCYUCNATECA C MOMEHTA Hayana UCNonHeHUs KpeauTHOro 4orosopa.

Paspewas crnop M oTkasbiBasd B YAOBNETBOPEHUW UCKA, PaVMOHHBIN Cyd B pelleHun ykasar, 4To B
MpaxgaHckom kopekce Poccuiickon depepaumm B nopsake UCKNIOYEHUs 13 obLero npasunia NPUMEHUTENBHO K
TpeboBaHWAM, CBA3aHHbIM C HEOEWCTBUTENbHOCTBIO HUYTOXHBLIX COENOK, NpedycMoTpeHa crneuuanbHas Hopma
(nyHkT 1 ctaThm 181 'K P®), B COOTBETCTBUM C KOTOPOW TEYEHWE CPOKA AABHOCTW MO Ha3BaHHbIM TPeOOBaHMAM
onpegensieTca He CyObeKTUBHBLIM (PakTOpoOM (OCBEOMMEHHOCTBLIO 3aMHTEPECOBAHHOMO nvua O HapyLleHUn ero
npa.), a 06bEKTUBHLIMMU OBCTOATENLCTBAMU, XapakTEPU3YOLWMMK Havyano UCMOMHEHNs caenku. Takoe npaBoBoe
perynupoBaHne obyCroBneHO XxapakTEPOM COOTBETCTBYHOLLMX COENOK KaK HUMTOXHBIX, KOTOPble He4eWCTBUTENbHbI
C MOMEHTa COBEPLUEHUS HE3aBUCUMO OT NPU3HAHNUS UX TakoBbIMU CyAoM (NYyHKT 1 ctaTbun 166 MK P®), a 3HaumT He
UMEIOT IOPUANYECKON CUMbl, HE CO3Aal0T KakuxX-nNnbo npas 1 0b683aHHOCTEN Kak A5 CTOPOH No caernke, Tak 1 Ans
TPETbMX NNL,.

CnepoBaTenbHO, NOCKOMbKY MpaBO Ha MpeabsBrEeHUe Wcka B JaHHOM Clnyvae CBA3aHO C HacTynfeHueMm
NOCNeAcTBUN UCNONMHEHUSA HUYTOXHOWN COEMNKN U UMEET CBOEW LeNnblo UX yCTpaHeHue, TO MMEHHO MOMEHT Havana
WCMNOMHEHNS TakoW cAenku, Korga BO3HMKaeT MPOW3BOAHBLIN OT Hee TOT WM MHOW HEeMpaBOBOW pesynbTaT, B
OENCTBYIOLLEM rpaXaaHCKOM 3akoHoAaTenbcTBe u3bpaH B KavyecTBe Onpenensiollero Ans UCHUCNEeHus cpoka
OaBHOCTW.

Ha ocHOBaHUWM W3MNOXEHHOro cyd npuwen K BbiBOQYy OO WCTEYEeHMM Cpoka WCKOBOW [AaBHOCTU MO
TpeboBaHMAM UCTLA O MPU3HAHUN HeOeNCTBMTENbHOW YacTu KpeguTHoro goroeopa ot 17 mapta 2007 roaa,
MOCKOSbKY UCMOSTHEHWE CMOPHON COENKN Hadyarnocb B MOMEHT BHECEHUS 3aEeMLLMKOM NepBOHaYanbHOro nnarexa B
cyeT ynnaTbl Ha3BaHHOM komuccumn 17 anpensa 2007 roga, Torga Kak ¢ COOTBETCTBYOLWUM TpeboBaHWEM B Cya OH
obpaTtuncsa no uctedeHmnn cpoka uckosomn gaBHocTu - 16 anpens 2011 roga.

BbiBOg cyga o mponycke cpoka MCKOBOW OaBHOCTU MO 3asiBeHHOMY TpeboBaHWO OCHOBaH Ha HOpMax
OENCTBYIOLLEro 3akoHOA4aTeNnbCTBa U pasbACHEHUSAX, CoAepXalimMxcs B noctaHoBneHun lNneHyma BepxosHoro
Cypna Poccuiickon ®epepaumm 1 MNMneHyma Boicwero ApbutpaxHoro Cyaa Poccuiickon depepaumm oT 1 mons
1996 roga N 6/8 "O HekoTOpbIX BOMpOCax, CBSAI3aHHbIX C MPUMEHEHMEM 4acTu nepBoun [paxgaHCKoro Kogekca
Poccuickon ®egepaumn” (nyHkte 32), noctaHosneHun lNMneHyma BepxosHoro Cyaa Poccuickon ®egepaumun m
MneHnyma Beoicwero ApbutpaxHoro Cypa Poccunckon ®egepauun ot 12, 15 Hosbpsa 2001 roga N 15/18 "O
HEKOTOPbIX BOMPOCax, CBA3aHHbIX C NpuMeHeHneM Hopm [paxgaHckoro kogekca Poccuiickon depepaummn o6
NCKOBOW AaBHOCTWU" (MYHKT 8 B 4YacTu onpedeneHnss MOMEHTa MCYUCIeHUst cpoka) (Mo MaTepwanam cynebHomn
npakTukn Benropoackoro obnactHoro cyaa).

AHanormyHeiM 06pasom cyabl OTKa3blBalOT B YAOBETBOPEHUM WCKOBbIX TpeboBaHUA [OOMKHUKOB O
B3bICKGHUN KOMMUCCUM 3a OTKPbITUE W BeOeHWe CCYQHOro cyeTa, YhnrnadeHHOW MO KPeauTHOMY OOroBopy,
obsasartensCcTBa Mo KOTOPOMY UMW UCMOSHEHbI AOCPOYHO, a UCK NPeabsBeH 3a NpeaenaMm cpoka A4aBHOCTU.

Tak, pelleHMeM cyda B YAOBMNETBOPEHUM WCKOBbIX TpeboBaHM 3aemwimka K OaHKy O npuMeHeHuu
NoCcneacTBUN HeQEeWCTBUTENbHOCTU HUMTOXHOW COENKkA B BMAe BO3BpaTta ynrayeHHOW KOMUCCUM 3a OTKPbITUE U
Be[leHNe CCyAHOro cyeTa OTKa3aHO CO CCbIFIKOM Ha MPOMycK UCTLOM TpexXreTHEro cpoka MCKOBOW OaBHOCTM, Tak
Kak cyoM ObINo yCTaHOBMNEHO, YTO KPEAMTHbIA LOrOBOP, COAEPKALLUA YCIIOBUE O TakoN KOMUCCUW, ObiN 3aKmoyeH
15 Hos16ps 2007 roga, KpeaUTHOE 06a3aTeNbCTBO MoraleHo 3aeMLMkoM AocpodHo 15 Hosi6ps 2010 roga, a nck B
cya vMm nogaH 31 aHBapsa 2011 roga, TO €CTb C MPOMYCKOM YCTaHOBIEHHOro nyHktom 1 crtaten 181 K PO
TpPEeXneTHero cpoka.

Mpn 9TOM CyAOM OTKMOHEHbl 40BOAbI UCTLA O TOM, YTO MOCKOSbKY KpeOUTHbIM AOrOBOPOM NpeaycMOoTpeHa
ynnaTta CropHON CyMMbl MEPMOOUYECKMMU MnaTexamu, TO CPOK WMCKOBOW AaBHOCTU 06 obpaTHOM B3blCKaHWM
OOIKEH UcUYUCNaeTca OTAENbHO MO Kaxaomy nnaTtexy (komuccuum). B pelweHumn cyn ykasan, vto nyHkT 10
nocraHoBrneHuss NneHyma BepxoBHoro Cyaa Poccuiickon ®enepauun u MNMneHyma Boicwero ApbutpaxHoro Cyaa



Poccuiickon ®enepauun ot 12 Hosbps 2001 roga N 15/18, Ha KOTOpbIA CCbinancst UCTeL, TONKys MONOXEHUs
ctaten 181 K P®, pernameHTupyeT npasuna nNpuMEHEHUS1 CPOKa WMCKOBOW OABHOCTU MO MCKaM O B3blCKaHUK
NMPOCPOYEHHBIX MOBPEMEHHBIX MnaTeXen W He pacnpoCTpaHaeTcsl Ha MpaBOOTHOLWIEHUS, CBA3aHHble C
TpeboBaHMAMN O BO3BPATE UCMONTHEHHOIO MO CAENKe, KOTOopble He perynupytotcs nonoxeHusamu ctatbn 200 MK
P® (no matepnanam cyaebHow npaktukn KanuHuHrpagckoro obnactHoro cyaa).

Bmecte ¢ TeM HeodHO3Ha4yHO CKNafblBAeTCA NpakTUka paspelleHns cydamu CropoB O MPUMEHEeHUn
nocrneacTBU HeAEeWCTBUTENBHOCTU HUYTOXHOIO YCIOBUSA KpeaUTHOro gorosopa ob ynnaTte KOMUCCUMK 3a OTKpbITUE
N BedeHue CCyAHOro cyeta (HUYTOXHOW 4YacTu COEnKkW) B Tex cnydvasix, Korga CpoK WCMOSMTHEHUSI KpeauTHOro
0bsa3aTenbCTBa He UCTEK, a UCK JOSMKHUKOM NpeabsBrieH No UCTEeYEHUU TPEexNeTHEro cpoka ¢ MOMEHTa Hayana
WCMNOMHEHNS HUYTOXHOM YacTu caenku. MNpu paccMoTpeHnn Takoro pogda Aen cyabl He Bcerga y4uTbiBaloT, YTO
NCKoBble TpeboBaHUS LOMKHMKA O B3bICKAHWW YMNaYeHHbIX UM KPeauTopy KOMMWCCUIA, NOAAHHbIE MO UCTEYEeHUU
CpoKa MCKOBOW AaBHOCTU NPW OTCYTCTBUM YBaXWUTENbHbLIX MPUYMH €ro Npornycka, O YeM 3asiBfIEHO KpeauTopoMm
(oTBETYMKOM), YAOBNETBOPEHUIO HE noanexarT (NyHKT 2 ctatbn 199, ctatbs 205 K P®).

Cygabl Takke He Bcerga nNnpMHUMaroT BO BHUMaHWe, YTo creLmanbHbIi CPOK MCKOBOW OABHOCTU MO HUYTOXHBLIM
caenkam npegycmoTtpeH B nyHkte 1 crtatbu 181 K PO ang sawmTbl HapylweHHOro npasa nyTtem npuMeHeHus
nocrnencTBMn HegeNCTBUTENBbHOCTM Takon caenku (ctatbs 12 MK PO).

Mpn 3TOM HUYTOXHas cAenka SABNSETCA HeAeWCTBUTENbHONM C MOMEHTa ee COBEpPLUEHUS He3aBUCUMO OT
NpU3HaHUA ee TakoBON CyAOM (NyHKT 1 ctaTbu 166, nyHKT 1 cTatbn 167 'K PP).

MpaBonpuMeHuTENbHas NpakTuka CBUAETENbLCTBYET, YTO KPeauTop He BO BCeX crny4dasx B A0OPOBOMbHOM
NnopsiaKe UCKIMYaeT U3 AOroBopa HeAeNCTBUTENBHOE YCITOBME KPeauTHOro obsi3aTenscTea.

Mo cmbicny nyHkta 32 noctaHoBneHusa lNMneHyma BepxosHoro Cyna Poccuiickon depepaumm u MNneHyma
Boicwero ApbutpaxHoro Cyaa Poccuickon ®egepaumm ot 1 mons 1996 roga N 6/8 "O HekoTopbIx BOnpocax,
CBSI3aHHbIX C NMPUMEHeHneM YacTu nepson [paxkgaHckoro kogekca Poccuickon defepaumn”, B criyqyae nporycka
CpoKa UCKOBOW OaBHOCTU AOMXKHMK He NuwaeTcs npasa Ha npeabsBreHne ucka o NpuU3HaHuM HeaenCcTBUTENBLHON
HUYTOXHOW COEernkKn, KoTopas He MnopoxaaeT HpuandYecKkux MocrneacTBUA U HegencTBuTenbHa C MOMEHTa ee
coBepLUeHus.

B cuny ctaten 199 K P® TtpeboBaHve O 3aliuTe HapyWEHHOro npasa MPUHMMAaETCA K PacCcMOTPEHUIO
CYyJOM HEe3aBUCUMO OT UCTEYEHUSI CPOKa MCKOBOW JABHOCTU, KOTOPbLIA MPUMEHSIETCA CyAOM TOMNbKO MO 3asiBIEHUIO
CTOPOHLI B Crope, CAenaHHOMY A0 BblHECEHMS CyAOM pelleHus. Takum obpasom, B crydae nponycka cpoka
NCKOBOW OaBHOCTW OOMMKHUK yTpaymBaeT NpaBo B3biCKaTb C KPeaUTopa AEHEXHble CPeacTBa, ynnavyeHHble UM B
BMAE KOMUCCUMM 3a OTKPbITME W BEAEHWe CCyOHOro cveTa Hapsay C MNpoueHTaMu 3a MOSib30BaHME YYXXUMK
AeHexHbIMn cpeactBammn (NyHKT 1 ctatbn 395 K P®). OgHako ecnn OTHOWEHUA KpeguTopa C AOMKHUKOM
ABNATCA ANAWMMUCA U HA MOMEHT PacCMOTPEHUs Adena AevCTBME 3aKMiYEeHHOro Mexay HUMKU cornalleHus
npogorkaetcs, TO cyd, OTKasbiBas B YOOBMETBOPEHWM TpeboBaHUA [OMKHUKA O MNPUMEHEHWM MNOCMEeLCTBUN
HeAeNCTBUTENbHOCTU HUYMTOXHOW YacTu CAENKN B CBA3W C UCTEYEHWEM Cpoka peanusaumv UM JaHHOro npasa,
BrpaBe NpoBepuUTb cOenky B 3TOM YacTu Ha npeameT ee OEeNCTBUTENbHOCTM W B Cryvae npusHaHusa ee
NpoTUBOpEYaLLen 3aKOHY YykasaTb B MOTUBMPOBOYHOW Y4acTW peLUeHWs, YTO caerka SABNAeTCs HUYTOXHOW. B
NPOTUBHOM Cfyyae OTKa3 cyda B YCTAHOBMNEHWUM HUYTOXHOCTU YCMOBUS KPEOUTHOrO AOroBopa, He UMEILLEro
IOPMONYECKON CUIbl, NOBMEYET BO3HUKHOBEHNE HEMPABOBOrO pe3ynbTata B Buae 0683aHHOCTU CTOPOHbI B cAeNke
NCMNOMHUTL €€ B HeeNCTBUTENbHOM YacTu.

MneHym BepxoBHoro Cyaa Poccuiickon ®enepauum B nyHkTe 5 noctaHoBneHus ot 19 gekabps 2003 roga N
23 "O cypebHoM pelueHun" co ccbinkon Ha 4Yactb 3 ctatb 196 [TIK P® ykasan, 4To cyn Bnpase BbINTU 3a
npegernbl 3asiBneHHbIX TpeboBaHW U MO CBOEW MHULMATUBE HA OCHOBaHUW NyHKTa 2 ctatbn 166 MK P® npumeHnTs
NocneacTBUA HEQEeNCTBUTENBHOCTU HUYMTOXHOW cOenkn (K HUYTOXHBIM CAernkamM OTHOCATCA COEenku, O KOTOPbIX
yka3aHo B ctaTtbax 168 - 172 HassaHHOro Kogekca).

Mcxoaa u3 gaHHOro TOMKOBaHWSA, NMPWU paspelleHun CropoB Mexay KpeauTopoM (MCTLUOM) U 3aeMLMKOM
(oTBETYMKOM), HaNpUMep O AOCPOYHOM B3bICKAHUU CYyMMbI 38[0SKEHHOCTU NO KPEAUTHOMY OOrOBOPY, BO3HUKLLNX
B Mpedenax cpoka WCKOBOW AaBHOCTW, CyAbl YMeHbLUAlT pasmep B3bICKUBAEMOW 3afOMKEHHOCTU Ha CyMMYy
KOMUCCUM, YNNayeHHyo 3aeMLUMKOM 3a OTKPbITUE, BeaeHue u obcnyxusaHue CCyAHOro cyeTa, He3aBMCUMO OT
TOro, 3asABMANUCH NN BCTPeYHble TpeboBaHWs OTBETYMKOM MO AaHHOMY BOMPOCY UIM HET.

Tak, 3a04HbIM pelleHMeM cyga TpeboBaHWs GaHka K OOIMKHUKY (3aeMLLMKY-TPaXKOaHWHY) O B3bICKaHUK
3a00SKEHHOCTM NO KpeaUTHOMY AOroBOpY YAOBNETBOPEHbLI YACTUYHO.

YuunTbiBas, YTO B COCTaB OOLLEN 3340MKEHHOCTU OTBETYMKA MO KpeauTy Obina BKMYEHa U 3a0IMKEHHOCTb
No KOMMCCUMM 3a Bblgadyy [OEHEeXHbIX CPeAcTB, KOMUCCMM 3a BedeHMe cyeTa U KOMUCCUMM 3a pacyeTHoe
obcnyxuBaHue, cyn OTkasan B yaoBneTBopeHun TpeboBaHuin 6aHka 0 B3bICKaHUM C 3aeMLLUKa 3a40MKEHHOCTU Mo
YKa3aHHbIM KOMWUCCUSAM, B3blCKaB C HeEro 3af0fMKEHHOCTb MO KPeAWTHOMY [OOroBOpY, COCTOSILLYH W3 CyMMb
OCHOBHOrO Jorfira M MpOLEHTOB 3a MONb3oBaHWE KpeauToM (Mo mMatepuanam cynebHon npakTuku TBepckoro
obnacTtHoro cyaa).

3.2. TeyeHue cpoka [aBHOCTM MO TpebOBaHWIO O B3biCKAHWM 3a[0MMKEHHOCTM MO obecnevyeHHOMyY
NoOpyYUTENbLCTBOM KpeauTHOMY 00a3aTenbCcTBy, nognexawiemy MCMOSIHEHWMIO NO 4acTaAM, HayumHaeTcs co OHA
HEeBHeCEeHUS 3aeMLLUUKOM OvepedHOro nnarexa n UCYNCNAETCS OTAEMbHO NO KaXK4OMY NPOCPOYEHHOMY MraTexy.

CypebHas konnerms no rpaxgaHckum genam BepxosHoro Cyama Poccunckon ®Pegepauun npusHana
He3aKOHHbIMU cyaebHble NOCTaHOBMNEHNS 06 OTkase B y4OBMETBOPEHUM UCKOBbLIX TpeboBaHWMA 6aHka O B3bICKaHWUK



CYMMbI 3a00SPKEHHOCTU C MOPYYUTENS B CBA3M C NMPOMYCKOM CPpOKa MCKOBOW JABHOCTW, y4MTbIBas cregyloLee.

Cyoom ycTaHOBMEHO, YTO MO YCNOBUAM 4OroBopa norawleHne KkpeguTa OMKHO Npon3BOAMTHECA 3aeMLLMKOM
eXeMeCAYHO, He nosaHee OnpedeneHHoro Yucna Mecsua, criegylolero 3a nnateXxHbiM, B COOTBETCTBUMM CO
CPOYHbIM 00A3aTENLCTBOM, SBMSOWMMCA HEOTHLEMIEMOW 4YacTbl) KPEAMTHOrO [OoroBopa. Takum obpasom,
KpeguTHLIM LOroBOPOM MpPeayCcMOTPEHO UcnornHeHne obsasaTtenscTea no Yactam (ctatbst 311 MK PO). Mockonbky B
YCTaHOBIEHHbIN JOroBOPOM CPOK 3aeMLLMK 0653aTenbcTBa NO BHECEHMIO OMEPEAHOro nnartexa He UCMOMHWI, TOo
MMEHHO C 3TOM paTbl y GaHka, COornacHo YCroBMSIM [OOroBopa, BO3HMKIO NpaBo TpeboBaTb CONMMAAPHOro
NCnonHeHnss obasaTenbCTBa OT 3aeMLMKa U NopydnUTens.

Mexagy Tem Mo gaHHOMY Jeny UCK 3asBneH GaHkom 6oree yem yepes rof nocrne HacTynneHust cpoka
NCMONHEHUs1 COOTBETCTBYIOLLEN YacTM 00sA3aTenbCcTBa W, Kak CreAcTBME, MpekpalleHus OeycTBMS [0roBopa
nopyyYnTenbCTBa B YacTW BO3BpaTa OEHEXHbIX CPEACTB 3a npeaenamMu roanyHoro cpoka B cuny nyHkTa 4 ctatbu
367 'K P®.

Mpn atom CynebHan konnerust ykasana, YTo A0roBop, 3aknioYeHHbIN Mexay 6aHKoM 1 MopyvuTenem, Henb3s
cynTaTb nNpeKkpalleHHbIM B TOW YacTu, KOTopas KacaeTCd OTBETCTBEHHOCTW MOopyvuTensd 3a HEBLbINOMHEHue
KpeguTHOro gorosopa Mo foraweHno Kpeguta A0 UCTeYeHMs OOHOro roga ¢ MOMEHTa BO3HMKHOBEHUS npasa
TpeboBaHMs 06 MCNOMHEHWM COOTBETCTBYHOLLEN YacTh obssatenbctsa (onpegenenve CynebHol konnerum no
rpaxagaHckum genam BepxosHoro Cyaa Poccuiickon ®eaepaumm ot 6 oktabpsa 2009 r. N 46-B09-27).

3.3. B uenax dopmunpoBaHUs HENpPOTUBOPEYMBON MNPaBONPUMEHUTENBHON MPaKTUKA NPU pacCMOTPEeHUU
aHanorMyHblX gen, cBA3aHHbIX C TpeboBaHWAMU O HeOeNCTBUTENbHOCTU (HUYTOXHOCTW) B3nMaeMblx BaHkamu
OOMOSMHUTENbHBIX NraTexen C 3aeMWUKOB-rpaxaaH npu npegocTaBrieHun UM KPeauToB, Cydam B KaXaoM
KOHKpETHOM fere criegyeT BbISCHATb, SABNSTCA NN Te UK MHble CYyMMbI NNAaToON 3a Oka3aHWe CamMoCTOATENbHON
dmHaHcoBOW ycnyrn nMbo OoHW NpeayCcMOTPEeHbl 3a CTaHA4apTHble AelcTBus, 6e3 cCoBepLUeHMs KOTopbIX BaHK He
CMoOr Bbl 3aKMOYNUTb U UCMIONHUTL KPeaUTHBIN 4OroBop.

B nocnegHem cnydae cygebHas npakTtuka npaBuiibHO MPU3HAET Takue YCrnoBWS KpeOUTHOro Aorosopa He
COOTBETCTBYIOLNMN B3aMMOCBA3aHHbIM nonoxeHuam ctaten 819 n 845 MK PO, craten 5 n 29 denepansHoro
3akoHa "O GaHkax K 6aHKoBcKkoW AedAternbHOCTU', ctatbu 57 PepepancHoro 3akoHa "O LleHTpanbHOM GaHke
Poccuiickon ®epepauunn”, ctaten 166 n 167 'K P® n nyHkta 1 ctatem 16 3akoHa Poccuickon ®epepaumm "O
3awmte npaB noTpebutenen", a OEHEXHble CYMMbl, YynnaveHHble GaHKy B WX MWCMOMHEeHWe, nognexawimmMmm
BO3BpaTy Mpu paspelleHun TpeboBaHWn O MPUMEHEHWUN MOCNEACTBUA HEOENCTBUTENBHOCTU HUYTOXHOW COEMKU
(no maTepuanam cyaebHon npakTuku).

4. B kauvectBe [OMONHUTENLHOrO crnocoba obecrneyeHnss WCNOMHEHUs KpeauTHoro obsisaTenbcTea
JornyckaeTcs ToNbKo 406POBOMbHOE CTpaxoBaHWe 3aeMLLMKOM pyUcka CBOEN OTBETCTBEHHOCTU.

Tak, cyaebHasi konnerus no rpaxagaHckuM fenam obnacTtHoro cyaa, OTMEHSS pelleHne paoHHOro cyaa B
YacTu NPU3HaHWUS HEeOEeNCTBUTENbHbLIM MyHKTa KpegMTHOro AOoroBopa, B COOTBETCTBUW C KOTOPbIM 3aEMLUMK B
TeueHve nATM paboynx OHEe C MOMEHTa Bbidauu KpeauTa 06s3aH 3akniouuTb M MpeaocTaBUTb OaHKy monuc u
OOroBOp CTpaxoBaHWUS XMU3HW U 300POBbs Ha BeCb CPOK AEWCTBUS OOroBopa C ykasaHuMeMm GaHka B kadecTBe
BblrogonpuobpeTatens, ucxoguna u3 TOro, YTO MONOXKEHUA AENCTBYHOLLEro 3aKOHOA4ATENbCTBa HE WCKMYaloT
BO3MOXHOCTU BKITHOMEHUS B KPEAUTHbBIE JOMOBOPLI YCIOBUS O CTPaxoBaHWUM 3aEMLLUKOM >XMU3HU 1 300pPOBbS.

Kak ykasana cygebHas uHcTaHuusi, Yactb 2 cTtatbu 935 K P® npegycmaTtpuBaeT, 4To 00S3aHHOCTb
CTpaxoBaTb CBO XM3Hb UMM 300POBbE HE MOXET OblTb BO3IOXEHA Ha rpaykgaHnHa no 3aKOHY.

BmecTte ¢ Tem Takas 0683aHHOCTb MOXET BO3HUKHYTb Y rpaXxaaHuHa B cuny gorosopa. B cootBeTctBMM CO
ctaTben 421 K PO rpaxgaHe 1 topygmyeckme nvua cBoOo4HbI B 3aKOYEHUN 40OroBopa.

CornacHo ctatbe 329 'K P® ncnonHeHve o6s3atenbCcTB MOXeT obecneynBaTtbCsi, NTOMMMO YKa3aHHbIX B HEW
cnocobos, 1 Apyrumu cnocobamu, npegycMOTPEHHBIMWU 3aKOHOM UMW JOrOBOPOM.

MpuBeneHHble NpaBOBble HOPMbl CBUAETENLCTBYIOT O TOM, YTO B KPEAWUTHbIX OOroBopax MOXET ObiTb
npegycMoTpeHa BO3MOXHOCTb 3aeMLiMka 3acTpaxoBaTb CBOK >KM3Hb W 300pOBbe B kadyecTBe crnocoba
obecneyeHns UCNoNHeHUs 0bA3aTenbLCTB U B 3TOM Cryvae B KayecTse BblrogonpuobpeTarens MoxeT OblTb ykas3aH
BaHk.

Mo paHHoMy Aeny cyaebHas konnerus He yCcTaHOBMIa OCHOBaHWA ANS MPU3HaHWS OcnapyvBaeMoro nyHkTa
KpeauTHOro [[OroBopa YLEeMnsWMM npaBa noTpedbutens no CpaBHEHUO C MNpaBunamu, YCTaHOBIEHHLIMU
3aKOHaMW MNU MHbIMU NPaBOBbIMU akTamu Poccuiickon Pepepaumm B obnactv 3alwmTbl NpaB noTpebutenen, a
NnoToMy HepgewncTBUTENbHbIM. HecmoTps Ha obecneveHve oba3aTenbCTB OOFOBOPOM CTPaxOBaHWs, 3aeMLUMK OT
OhOpMIEHUS KPeQUTHOrO AOroBopa WM MOSlydeHust Kpeauta He oTkasarcsi, BO3paXeHWn NpoTUB NpPeanoOXeHHbIX
CTPaxoBON KOMMaHWEN YCNOBUIA HEe 3asiBUI, UHbIX CTPaXOBbIX KOMMNaHUA He Npeanoxun (Mo matepvanam cyaebHon
npaktukn Omckoro obnactHoro cyga).

B apyrom rpaxgaHckom gene cyd, oTkasblBasi B y4OBNETBOpPEHUN TpeboBaHMI UcTUa K GaHKy O Mpu3HaHuu
HeoeNCTBUTENbHBIM  YCNOBUST  KPEOAWTHOro [oroBopa O HEOOXOAMMOCTM CTPaxOBaHUSA >KU3HUM W 340POBbSA
3aeMLUMKa, TaKKe MCXOOun W3 AoKa3aHHOCTM [0OpOoBOMbHOrO BbIOOpPa 3aeMLLMKOM-TpaXaaHMHOM YCIOBUS
obecneyeHns UCNOMHEHUS KPeanTHOro oba3aTensCTBa.

Cyoom no geny ycTaHOBIEHO, YTO Mpu Bblgave NoTpebuTenbCcKoro kpeauTa rpaxaaHam OaHK npumeHsn
pa3paboTaHHble UM MpaBuna BblAdayn KpeauToB U3NYECKUM NMLaM, COMfacHO KOTOPbIM CTPaxOBaHWE KU3HWU U
3[0pOBbSl 3aeMLUMKa OTHOCUTCS K MepaM MO CHWKEHU pucka HeBosBpaTa kpeawuTta. [daHHbiMM npaBunamu
NpeaycMOTPEHO, YTO KpeauT MOXET OblTb BblgaH 3aeMLUMKYy U B OTCYTCTBME OOroBopa CTpaxoBaHWsl, HO B 3TOM



crnyvyae No KpegouTy ycTaHaBnuBaeTcsi Goree BbicOKasi NMPOLEHTHasi cTaBka. [laBasi OLEeHKY npeacTaBneHHbIM
OaHKOM [oKasaTenbCTBaM, Cy YCTaHOBMWI, YTO pasHuua Mexay [ABYyMS AaHHbIMUM CTaBkaMuM He SABMseTcs
ONCKPUMUHALUMOHHON. Kpome Toro, M3 ynomsiHyTbIX MpaBuil BbiTEKAeT, YTO pelleHne 6aHka o npegocTaBneHuu
KpeauTa He 3aBMCUT OT COrfacusi 3aeMLuiuka 3acTpaxoBaTb CBOK XW3Hb M 340pOBbe C yka3aHuMeM GaHka B
KayecTBe BbirogonpuobpertaTens.

Cypn Takke obpaTun BHMMaHWE Ha TO, YTO pasHMUa Mexay NPOLEHTHLIMW CTaBKaMy MpU KpeauToBaHMKU CO
cTpaxoBaHMeM Kn 6e3 cTpaxoBaHUs siBNsnacb pasymHol. CornacHo 3asiBke Ha Bbigady KpeawTa, nognucaHHowm
3aeMLLMKOM, OH BbliGpan BapuaHT KpPeAWTOBaHUS, NpegycMaTpuBaloWMA B KayecTBE OL4HOIO U3 obsizaTenbHbIX
YCINOBUIA CTpaxoBaHWE >XU3HU W 300poBbsi, C Ooree HWU3KOW MPOLEHTHOW CTaBkoW (MO MaTepuanam cyaeGHon
NpakTukn ApxaHrenbCckoro obnacTtHoro cyaa).

4.1. BkntoveHne B KpeauTHbIN SOroBop ycrnoBusi 06 0693aHHOCTM 3aeMLuyMKa 3acTpaxoBaTb CBOK XWU3Hb U
340pOBbe, (PaKTUYECKN SABMAIOLLEECS YCrOBUMEM MOMNYYeHUs KpeauTa, CBUAETENbCTBYET O 3rnoynotpebneHuu
csobopon gorosopa.

Hanpumep, pelueHnem cyga MckoBble TpeboBaHWsi 3aemilumka K 6aHKy O Npu3HaHWM HeOenCTBUTENbHbIM
YCNOBUS KPeOUTHOro [0roBopa, KOTOpoe OOYCnoBnvBano nonyyYeHne 3aeMLUMKOM KpeauTa HeobXxooumocTbio
06s3aTenbHOro  npuobpeTeHMst ApYroM  yCryrM - CTPaxoBaHWsi >KU3HM W 300POBbs  3aeMuiuka, Obinu
yOOBNETBOPEHbI.

CBoe pelleHne cyg MOTMBMPOBAI TeM, YTO, MOCKOMNbKY KpeaWTHbIE AOroBOpbl 3aKNO4alTCs rpaxgaHamm ¢
GaHkamMn B NOTPEOUTENbCKUX LIENsX, AaHHble NPABOOTHOLLUEHUS MEXOY HUMW MMEHYHTCA NOTPebtuUTensCKUMU U
perynupytotca 3akoHom Poccuinckon ®epepauun "O 3awute npas notpedbutenen”, nyHKT 2 ctatbh 16 KOTOPOro
3anpewaet obycrnoBnueaTtb MNpeocTaBrneHne OAHMX YCNyr o6s3aTenbHbIM NpedoCTaBleHWeM APYrux YCnyr.
[aHHbI 3anpeT Npu3BaH OrpaHNYnTL CBOOOAY AOrOBOpa B NOMb3y S3KOHOMMUYECKUN Criabon CTOPOHbI - rpaxaaHuHa -
W HanpaBneH Ha peanu3auuio nNpuHUMNa paBeHCTBa CTOPOH. [lpy 9TOM yKasaHHbIM 3anpeT 4BnsieTcs
UMnepaTMBHbBIM, MOCKOMNbKY HEe COMpPOBOXAAETCA OroBOPKOW "eCcnn WMHOe He MpegyCMOTPEeHO [AO0roBopom”.
CnepoBaTenbHO, €ro HapylleHne B Buae 00s3aTenbHOCTU 3aKMioYeHUsi JOroBopa CTpPaxoBaHWsi, KOTOpbIM BaHK
obycnosun Bblaayy KpeauTa, BrneyeT 3a CobOW HUMTOXHOCTb AaHHOM 4YacTu goroeopa (ctatba 16 3akoHa
Poccuiickon ®epepaummn "O 3awmTe npae notpebutenen”, ctatbss 168 'K P®). Kpome Toro, B cuny npsimoro
ykasaHusl nyHkTa 2 ctatbk 935 K PO nuyHoe cTpaxoBaHWe XU3HU UK 300pOBbS SABMsieTCA 4OOPOBONbHBLIM U He
MOXET HMKEM ObITb BO3MOXEHO Ha rpaXkgaHWHa B KavyecTBe 0b6s3aTenbCTBa, 00yCnoBnuBatoLLEero NnpeocTaBneHme
eMy Opyron caMOCTOSTENbHOM YCIyru.

Mpn paspelleHnn OaHHOro cropa cyh YCTaHOBWA, YTO Y 3aeMiumka He Oblfo BO3MOXHOCTM 3aKM4uTb
KpeouTHBIN JoroBop 6e3 A4aHHOro YCroBWs, Tak Kak Aoka3aTenbCTBOM TOro, YTo npegocTaBneHne GaHkoMm ycryru
Nno MNOTEYHOMY KpeauTOBaHUIO 0ByCNoBMNeHO NpeaoCcTaBNeHNEM OPYron YCnyru (CTpaxoBaHMe XXU3HN 1 300p0OBbS),
SABMAIOTCA MOMOXEHUSA MYHKTOB KPEAWTHOro AOroBopa, B COOTBETCTBUM C KOTOPbIMU MPU HEWUCTONHEHUU WMn
HeHaanexawem WCMOMHEHNN 3aeMLLMKOM 0053aTeNnbCTB  OTHOCUTENBHO  3aKMIOYEHUs [OroBopa  JIMYHOro
CTpaxoBaHUs KpeguTop BrnpaBe notpeboBaTb MOMHOMO [LOCPOYHOIO  UCMOMHEeHWst obsA3aTenbcTtBa. B
paccMaTpMBaeMOM Crlyvae BKINoYeHWe GaHKOM B KPEeAWTHbIA [OroBop 06S3aHHOCTM 3aeMuiMka 3acTpaxoBaTb
CBOK >KW3Hb W 300pPOBbE (haKTMYECKM ABNSAETCA YCNOBMEM MOMy4vYeHUs KpeguTa, 6e3 MCMnonHEeHUsa KOToporo
3aeMLUMK He NpMoBpeTeT NpaBo Ha NonyvyeHne HeobxoaMMbIX eMy OEHEXHbIX CPEACTB. TakMe AeNCTBUA ABNATCS
3noynoTpebneHnem ceobogoli foroBopa B oOpMe HaBa3blBaHWS KOHTpAreHTy HecnpaBenSiMBbIX YCIOBUNA
gorosopa (no maTepuanam cygebHom npakTukn CeepanoBckoro obnacTtHoro cyga).

4.2. TpeboBaHne H6aHka 0 CTpaxoBaHMKN 3aeMLLMKa B KOHKPETHON Ha3BaHHOW GaHKOM CTPaxoBOW KOMMaHUK 1
HaBA3bIBaHWE YCNOBUIA CTPaxoBaHUSA Npu 3akNiOYEHUM KPeAUTHOro 4OroBopa He OCHOBAHO Ha 3aKoHe.

Hanpumep, pelueHneM paioHHoro cyaa TpeboBaHus 3aeMLiuKka O NpU3HaHUM He4enCTBUTENbHBIM YCNOBUS
KpeauTHOro JOoroBopa O CTpaxoBaHUK 3aeMLLMKa B ONpeneneHHON CTPaxoBOn KOMMNaHUM YAOBETBOPEHbI.

Cyo npuwen K BbiBOA4Y, 4YTO, yCTaHaBnMBasi B [OroBOpe B KayeCTBE CTpaxoBLUMKa €OMHCTBEHHOE
opugmdeckoe nNuuo  (ykasaHMe KOHKPETHOM CTPaxOBOW KOMMaHWM), OTBETYMK 00A3blBaeT 3aeMLymka
3acTpaxoBaTbCA TOMbKO B 39TOM CTPaxoBOM KOMMaHUKW, Hapyllasas TeM camMbiM MpaBo U3NYECKOro nuua -
notpebutens Ha npegycMOTpeHHyto cTatben 421 MK PP cBoboay kak B BbIGOpe CTOPOHbLI B LOrOBOpE, Tak U B
3aKITIOYEHNM CaMOro AOroBopa. YkasaHHOe pelleHne ocTaBneHo 6e3 M3MEeHEHNs1 CyA0M KacCaLMOHHOW MHCTaHLum
(no maTepuanam cygebHom npakTukn CeepanoBckoro obnacTHoro cyga).

4.3. YObITKA, NPUYMHEHHbIE 3aeMLUUKY BCNeaCcTBUE 3afdepXKKM CTPaxOoBOW BbinnaTbl, obecrneynBatolen
NCMNOSHEHNE KPeANTHOro 0bsA3aTenbCTBa, nognexar BO3MELLEHWIO CTPaXO0BLLMKOM B NMOIHOM 06beMe.

CynebHas konnernss no rpaxgaHckum pgenam BepxosHoro Cyaa Poccunckon ®depepaumm oOTMeHuna
cynebHble MOCTaHOBMNEHUs), COCTOSIBLUMECS MO Aeny MO WUCKYy rpaxdaHwHa K CTpaxoBOW oOpraHusauuMm o
BO3MELLEHMN YOBLITKOB W MPOLEHTOB 3a MOMb30BaHME YY>KUMU OEHEXHbIMW CpeacTBaMK, B 4acTu OTKasa B
BO3MeLLEHMM YObITKOB NO CrieaytoLmnmM OCHOBaHUSAM.

Cyoom no peny yCTaHOBMEHO, YTO B O€Hb 3akmoyeHus mexgy O0aHKoM U rpaxgaHWHOM KpeauTHOro
porosopa (15 despansa 2008 roga Ha cpok 4o 15 depans 2012 roga) Mexay TeM Xe rpaxgaHMHOM (SOMKHUKOM)
N CTPaxoBOW OpraHuM3auuen 3aknoyeH LOroBop CTpaxoBaHWs, NPeaAMETOM KOTOPOro SIBASNOChH CTpaxoBaHWE ero
XWU3HM N 300pOBbsl. Ha OCHOBaHUKM 3akNOYEHHOro 4OroBoOpa rpaxaaHuHy BblAaH CTPaxOBOW MOMUC, U3 KOTOPOro
cnegyet, 4TO CTPaxoBbiM PUCKOM ABMSIETCSA MNOCTOAHHAs MOMHas noTeps 3acTpaxOBaHHbIM - NIULLOM
TpygocnocobHocTn (MHBanugHocTb | u Il rpynnbl) B nepuop AeACTBMSA JOroBOpa CTpaxoBaHusi No nobor npuymHe.



BbirogonpuobpeTtaTenem no JoOroBopy ykasaH 6aHk.

23 ganeaps 2009 roga [oOMKHUKY YycTaHoBrieHa Il rpynna wHBanugHocTuM no obwemy 3abonesBaHuto
beccpoyHo. O HacTynneHum ctpaxoBoro cnydast 3aseneHo 20 cespana 2009 roga. CTpaxoBLUMK OTKasan B
BbiNnaTte CTpaxoBOro Bo3melleHus. Cymma CTpaxoBOro BO3MeELLEHUsi Obina B3bickaHa C OTBETYMKA PELUEHUEM
cyga ot 10 mons 2009 roga. NockonbKy CTpaxoBLUMK WUCMOSNHUI OEHEXHble 00si3aTenbCcTBa HECBOEBPEMEHHO,
cTpaxoBaTenb (rpaXkgaHuH) NOHeC YObITKM B CBA3K C NepeniaTton NPoLEHTOB MO KpeauTy.

Paspelwas cnop, cyaebHble WHCTaHUUWM ucxoaunu u3 Toro, 4To TpeboBaHue wucTua (rpaxgaHuHa) o
B3bICKaHUM C OTBETYMKA (CTpaxoBLLMKa) YOLITKOB HE NOANEXMT YOOBNETBOPEHUIO, MOCKONbKY 3a4ep KKOW BbinmaThbl
CTPaxoBOro BO3MELLEHUS ObINO HapylweHOo NpaBoO TOro nvua, KOTOPOMY OHO MpefHasHadanocb, TO ecTb OaHka
(BbirogonpuobpeTaTens No KpeauTHOMY OOroBopy). B Takoh cuTyaummu B3bickaHuWe MPOLIEHTOB MO KpeauTHOMY
JOroBOpY CO CTPaxOBOW OpraHM3auMu B Monb3y AOSMKHMKA O3Ha4vano Obl MogMeHy ero 06s13aHHOCTU onnavnBaTh
KpeguT (BHOCUTb MPOLIEHTbI) Ha YCMOBUSIX, NPeaYCMOTPEHHbIX LOrOBOPOM, M BO3OXEHWEe 3ToW 0B6si3aHHOCTU Ha
NN, He sBnsoLeecs y4acTHUKOM 0bsi3aTenbCcTBa.

CynebHas konnerus no rpaxgaHckum aenam BepxosHoro Cyaa Poccuiickon ®enepauun He cornacunach ¢
BbIBOZ4aMM cyda Nno crneaytowM OCHOBaHUSIM.

CornacHo ctatbe 309 'K P® o6s3aTenbCcTBa OOMKHBI MCNONHATLCSA HagnexalMm obpa3om B COOTBETCTBUM
C ycnosusiMu obsizaTenscTea 1 TpeboBaHUsIMM 3aKOHa, UHbLIX MPaBOBLIX aKTOB, @ NPU OTCYTCTBUM TaKMX YCIOBUN U
TpeboBaHWI - B COOTBETCTBUM C OOblMasiMy [OenoBoro obopoTa WM UHbIMKM ODObIMHO MpeabsiBNAeMbIMU
TpeboBaHuAMM.

B cuny nyHkta 2 ctaten 314 K P® o6g3aTenbctBO, HE WUCMOMHEHHOE B PasyMHbIN CPOK, a paBHO
0065s3aTenbLCTBO, CPOK UCMOITHEHUST KOTOPOrO OMNpPeAeneH MOMEHTOM BOCTPeOOBaHMS, AOMKHMK 00513aH UCMONMHUTL
B CEMWOHEBHbIA CPOK CO AHS MPeabsaBIeHUst KpeauTopom TpeboBaHWs O ero UCMOSTHEeHWU, ecrin 06s3aHHOCTb
NCMNOSHEHUSI B OPYro/ CPOK He BbITEKaeT M3 3aKOHa, WHbIX MPaBOBbLIX aKTOB, YCNOBWI 06s3aTenbCTBa, obbl4aes
AenoBoro o6opoTa unu cyllecTtasa obssatenscTaa.

Kak ykasaHo B crtatbe 393 K P®, pomkHuMK 06s13aH BO3MECTUTb KPeauTopy YObITKMA, MPUYMHEHHbIE
HEWCMOSTHEHMEM UMW HeHaanexalwum UcrnorHeHnem obsizatenbcTea. YObITKM onpeaensaTcs B COOTBETCTBUM C
npaBunammn, NpeaycMoTpeHHbIMU cTaTeel 15 HasBaHHoro Kogekca.

Ha ocHoBaHum ctatbn 15 MK PO nnuo, npaBo KOTOPOro HapyLLeHo, MOXeT TpeboBaTb NOSHOro BO3MELLLEHMS
NMPUYNHEHHBIX EMY YObITKOB, €CIM 3aKOHOM MW JOrOBOPOM HE NPeAyCMOTPEHO BO3MELLEHME YObITKOB B MEHbLUEM
pa3mepe.

Mop ybbITKAMM MOHUMAIOTCS pacxodbl, KOTOPbIE MU0, Ybe NPaBO HapyLUEHO, NPOM3BENO MUK AOIMKHO byaeT
NpoM3BEeCTU ONs1 BOCCTAHOBIIEHUS HapPYLLUEHHOro npaea, yTpata WIv MoBpeXaeHMe ero umylliecTBa (pearnbHbii
ylepb), a Takke HeNomny4eHHble JoXo4bl, KOTOpble 3TO NULIO MNOMYyYnno 6bl NPY OBbIYHBLIX YCNOBUSX FPaXaaHCKOro
obopoTa, ecnu Obl ero NpaBo He 6bINo HapyLleHo (ynyLeHHasa Bbiroga).

Ecnv nuuo, HapylwuBllee npaBo, MNOMNyYMro BCMEACTBME 3TOrO AOXOA4bl, TO NULO, NpPaBO KOTOPOro
HapyLleHo, BnpaBe TpeboBaTb BO3MELLEHUS HapsSay C APYrMMK yObITKaMu YMyLleHHOW BbIroAdbl B pa3mepe, He
MeHbLUEM, YEM Takmne LoX0abl.

To obcTosaTenbCcTBO, 4TO OaHK sBNAnCs BbirogornpuobpeTaTteneM Mo [OrOBOPY CTPaxoBaHUSt U He
OTKasblBasncs OT MoJflyYeHUsi CTPaxoBOW BbinnaTthbl, CBUAETENLCTBYET O €r0 COrflacuM Ha SOCPOYHOE UCMOSHEHWE
KpegouTHOro [oroBopa MyTeM MONlyYyeHust OT CTpaxoBLUMKA CTPaxoBOW BbiNnaTthl, KoTopasi obecnevyvBana €ero
TpeboBaHMe No KPeaAUTHOMY LOroBopy B TOM 06bemMe, Kakol OHO MMENO K MOMEHTY YAOBINETBOPEHUS.

CoOOTBETCTBEHHO, NMPU OOCPOYHOM WUCMONHEHUM 06si3aTenbCTBa CTpPaxoBLUMKA MyTEM CBOEBPEMEHHON (B
TeuyeHne ceMu GaHKOBCKMX OHEW) BbinnaTbl CTPaxOBOro BO3MelleHuUst GaHky obsisaTenbcTBa AOMKHMKA nepes
6aHkoM cunTanuck 6bl MCMONHEHHBIMN.

Mexay Tem CTpaxOBLUMK OT WUCMOSHEHUS CBOMX 00s13aTenbCTB MO [OrOBOPY CTPaxOBaHWsi YKIOHANCSH, B
CBSI3W C YEeM KpeauTHble obsizaTenbcTBa Mexay OGaHKOM W OOMKHMKOM He Obiny npekpalieHbl U 3asiBUTENb,
ABNSASICb 40OPOCOBECTHON CTOPOHOW KPEAUTHOrO 4OroBopa, Bbinnayvmean 6aHKy 3a00mKeHHOCTb Mo KpeauTy.

Cypamu He BbIno yd4TeHo, YTO NPU CBOEBPEMEHHOM UCTONHEHUN CTPaxXOBLLMKOM 00s13aHHOCTEN NO JOrOBOPY
CcTpaxoBaHust 0bsizaTenbCcTBa AOMKHMKA MO KPEeAUTHOMY OOroBopy Obinn Gbl MpeKpaLleHbl U NnaTexu, KoTopble OH
06s13aH GbIN NPON3BOAUTL BO UCMONTHEHNE KPEAUTHOMO 4OroBOpa, ABNSNMCL Obl ero 40X040M.

Takum obpasom, BBMAY HECBOEBPEMEHHOIO WCMOMHEHWUs] CTPaxXOBLUMKOM CBOMX 00513aTenbCTB YObITKM,
NPUYMHEHHbIE TpaXgaHWHY (OOMKHUKY MO KpeauMTHOMY OOroBopy), NoAnexaT BO3MELLEeHUo B nopsgke ctatbn 15
K PO (onpegenenue CyanebHon konneruun no rpaxgaHckum genam BepxosHoro Cyaa Poccunckon ®epepauym ot
22 mapta 2011 r. N 77-B10-7.)

4.4. Mpwn nNpegocTaBneHnn KpeguToB GaHKM He BrpaBe CaMOCTOSTENbHO CTPaxoBaTb PUCKA 3aEMLLUKOB.
OpaHako 3To He npenaTcTBYeT GaHkam 3akntovaTb COOTBETCTBYHOLLME OOMOBOPLI CTPAXOBaHMS OT CBOEro MMEHW B
NHTepecax u ¢ 40BPOBONBHOMO Cornacus 3aeMLLMKOB.

M3 ykasaHHOW MpaBOBOW MO3UUMM mUcxoguna cynebHas Komnerus, octaensas 0e3 W3MEHeHUs pelleHue
paioHHOro cyga o6 oTkasze B yOOBMETBOPEHUM TpeboBaHWA O MPU3HAHMU HUYTOXHBIM MYHKTA KPEeAWUTHOro
JOroBopa B YacTu BKIOYEHMS1 B CYMMY KpeauTa nnaTexa 3a nogktoveHne K nporpaMme CTpaxoBaHus.

Cynom no aeny ycTaHOBIEHO, YTO B 3asiBIIEHNM-aHKETE Ha Bblgavy KpeauTta numeetcs rpada 0 NoaKmyeHum
K Mporpamme [OGPOBOMNBHOIO CTPaxOBaHUSA XXM3HU U 300POBbS, NP 3TOM "cornaceH" unm "He cornaceH" 3aeMLUmK
OOIMKEH Hanucatb COOCTBEHHOPYYHO, YTO M ObiNo MM caenaHo. B 3asBneHunM Ha cTpaxoBaHMe 3aeMLiuK Obin



O3HaKOMJIEH K COrfliaceH ¢ TeM, YTO 3a nogkrodeHue Kk Nporpamme ctpaxoBaHus 6aHK BripaBe B3uMaTb C Hero
nnaty B COOTBETCTBMM C Tapudamm OaHKa, COCTOSALYH M3 KOMUCCMU 3a MOAKMIOYMEHMEe KIMeHTa K JaHHOW
Mporpamme 1 KOMMeHcauum pacxofgoB 6aHKka Ha onnaTy CTPaxoBbIX MPEMUN CTPaxOBLLUKY.

BaHkom npeacTaeneHbl AokasaTenbCTBa 3aKMiOYEHUs JOroBopa CTpaxoBaHUSA U NepevucrieHns CTpaxoBown
npeMun CTpaxoBLUMKy. 3aknioyas OOroBop CTpaxOBaHUS 3aeMuiuka W onpedenss nnaty 3a MNoAaKNiouveHne K
Mporpamme cTpaxoBaHus, 6aHk AeNcTBOBan Mo MopyyvyeHuio 3aemuuka. JaHHast ycnyra, kak u niobon gorosop,
ABNAETCA BO3ME3AHON B CUIY NONOXEHUN nNyHkTa 3 ctatbn 423, ctatbn 972 K PO.

[okasaTenbCTB TOro, YTO OTKa3 MUCTLA OT NOAKMIYeHUs K [porpamme cTpaxoBaHUS MOr MOBMeYb OTKas U B
3aKnYeHnn KpeamTHOro orosopa, Cyay He NpeacTaBneHo.

B cnyyae HenpuemnemocTu YCNoBUW KPeOUTHOro AOroBopa, B TOM YMCEe B 4acTuM NOAOKMYEHMS K
Mporpamme cTpaxoBaHus, 3aeMLLMK Obin BipaBe He NpuHMMaTh Ha cebs BbilleykasaHHble obs3aTtensctea. Mexay
TeM COOCTBEHHOPYYHble MOANUCU B 3asiBNEHUMU O CTpaxoBaHWM, 3asBlieHUM-aHKeTe NnoATBepXdaloT, YTo ucTey,
0CO3HaHHO U [OOPOBONBLHO NPUHAN Ha cebs 0b6a3aTenbLCTBa, B TOM YMcre 1 no ynnaTte 6aHKy nnaTbl 3a okasaHue
YCRyr no 3akrnoyeHuio JoroBopa cTpaxoBaHus (No maTepuanam cygebHon npakTrku AnTanckoro Kpaeeoro cyaa).

5. YcnoeBus KpeguTHOro [oOroBopa, cofepXalwue OCHOBaHUA €ro [AOCPOYHOrO PacTOPXKEHUs, He
NnpeaycMOTPEHHbIE 3aKOHOM, HEAEeNCTBUTENbHbI.

CypebHas komnnerms no rpaxgaHckum pgenam BepxosHoro Cyga Poccuiickon ®epepauun, npusHasas
NpaBUMbHBbIM peLleHe cyga MNepBOA WMHCTaAHLUUMM O 4YacTUYHOM YAOBMNETBOpPEHUM TpeboBaHWiA 3aemMiiuka o
NPU3HaHUK YCrOBUIA KPEAUTHOro JOroBopa HedencTBUTENbHBIMY, YKasarna criegyloLlee.

Mo gaHHOMY Aeny 3aeMLmk obpaTuncs B cyd C UCKOBbIM 3asiBfIEHWEM O MPU3HAHUN HEAEeNCTBUTENbHbLIMA
YCINOBWIA KPeQUTHOro 4OroBopa, COrfacHoO KOTOpbIM KpeauTop BnpaBe B OAHOCTOPOHHEM Mopsifke notpeboBaTtb OT
3aeMLUMKa JOCPOYHOro BO3BpaTa CyMMbl KpeguTa, ynnaTbl NPpUYUTalOWMXCA NPOLIEHTOB U KOMUCCUM B Chy4ae,
€CNU 3aeMLUMK HaMepPEH U3MEHUTb UMW yXKe U3MEHWUM MECTO XUTenbCTBa MO0 npekpaTun TpyaoBble OTHOLLIEHUS
Co cBouM paboTogartenemMm M He WMeeT APYroro MOCTOSHHOINO WUCTOYMHWKA AO0XOAa; HEe3aBUCUMO OT NPUHUHLI
yXyOLWuUnocb TEXHUYECKOE COCTOSIHWME 3aknafblBaEMOro aBTOMOOWMS, MOBMEKLIee YMEHbLUEHWE €ro 3aroroBou
ctonmocTn Ha 40% 1 Bonee; 3aeMLUMK 3asiBU O pacTOpXeHUn AoroBopa 6aHKOBCKOro Bkraga Ao BocTpeboBaHums,
3aKMYEHHOro C KPeauTopoM;

3aeMLuK B TedeHne 10 kaneHgapHbIX OHEN He npeacTaBwn nNo TpeboBaHMIO KpeguTopa CrpaBKy O A4oxodax
3a ucnpawmsaembln nepuog,.

Mexgy TeM K OCHOBaHWAM, BIEKYLUMM BO3HUKHOBEHME npaBa Kpeautopa TpeboBaTb [4OCPOYHOrO
ncnosnHeHna obAsaTenbCTB 3aeMuiunkoMm, paxaaHckui kogekc Poccuiickon depepaumm OTHOCUT, B YaCTHOCTW,
HapyLLleHMEe 3aeMLUMKOM CpOKa, YCTaHOBMNEHHOro ANs Bo3BpaTa odYepeaHon vactun kpeauta (nyHKT 2 ctaTtbu 811
Kogekca), HeBbINOMHEHNE nNpeaycMOTPEHHOW [0roBopoM obssaHHOCTM Mo obecrnedyeHuo Bo3BpaTa KpeauTta,
yTpaTa (Mnn yxyaleHne ycrioBuid) obecrneyeHns 06s3aTenbCTBa, 3a KOTopble KpeauTop He oTBevaeT (cTatbs 813
Kogekca), HapylleHne 3aeMLUMKOM 0BS3aHHOCTU Mo obecnevyeHnto BO3MOXHOCTU OCYLLECTBEHUS KPeaAUTOPOM
KOHTpOMsS 3a UueneBbiM MWCMOMNb30BaHMEM CYMMbl KpeauTa, a Takke HEBbINOMIHEHWE YCMOBUS O LIENeBOM
ncnonb3oBaHuK KpeauTa (NyHKTbl 1 1 2 ctatbn 814 Kogekca).

Ecnu 3aknioyeHHbIn ¢ 3aeMwmkoM (PM3NYEeCKMM IMLOM), KOTOPLIN SIBNSETCS 3KOHOMWUYEcKu criabown
CTOPOHON U HyaaeTcst B 0cobOoM 3aluTe CBOMX NpaB, KpeAUTHbLIN JOrOBOP SBMSETCH TUMOBbLIM, YCOBUS KOTOPOro
onpegeneHsl 6aHKOM B CTaHOAPTHLIX (bopMax, U 3aeMLLMK NULLEH BO3MOXHOCTM NOBIUSATL Ha €ro cogepxaHue, 10
BKIIOYEHME B TaKOM [OroBOP OCHOBaHWM, He MpegyCMOTPeHHbIX Hopmamu [paxgaHckoro kogekca Poccuiickon
denepaummn, BnekyLMX BO3HWKHOBEHWE NpaBa KpeauTopa TpeboBaTb AOCPOYHOrO WCMOSHEHWUS 0bs3aTenbCTB
3aeMLUMKOM, HapyllaeT npaea notpebutens (onpeneneHve CynebHoM konnermmM Mo rpaXagaHckum aenam
BepxosHoro Cyga Poccuiickon ®egepauun ot 19 nioHsa 2012 r. N 77-KIM2-2).

6. Ecnu wucnonHeHne «kpeguTHOro o0bfA3aTenbcTBa OOecneyYeHO HeCcKOonbkUMKM crnocobamu  (3arnor,
MOpyYMTENbCTBO), TO HEAENCTBUTENBHOCTb UK NpekpalleHne AencTBust ogHoro cnocoba obecneyeHns camo no
cebe He BneyeT aHanorM4Hble NocrneacTBusi B OTHOLLIEHWMW Apyroro cnocoba obecneveHns obssaTenbcTBa.

CynebHas konnerusa no rpaxgaHckum genam BepxosHoro Cyga Poccuickon ®egepaumu, paccmartpusas
gosodbl >kanobbl O npekpaweHun nopyyYuTenbCcTBa, Ykasdana, 4YTo 3anor W MopydYUTensCTBO - SABMASIOTCH
CaMOCTOATENbHLIMM U HEe3aBUCUMbIMW ApYyr OT Apyra crnocobamu obecrneyeHus MUCMorHeHus obsa3aTenscTea.
OcHoBaHuA NpekpaLleHnss NopyYnuTenbCcTBa npeaycMoTpeHbl ctatben 367 K P®. Cyaom no geny ycTaHOBEHO,
YTO COrnacHoO AOroBopy MOPYyYUTENbCTBA OH AEWCTBYET C MOMEHTa ero nognucaHvs U npekpalwjaetcs nocne
MOMHOrO MWCMOMHEHUA no Hemy obss3aTenbcTB, B TOM 4uCne Hagnexawum WcrnonHeHnem obasaTenbCcTs
3aeMLUMKOM K (MNK) nopyyuTenem, U B Apyrux crny4vasx, npeayCcMOTPEHHbIX AeACTBYOLWMM 3aKOHO4ATENbCTBOM.
Takoro OCHOBaHUS MpeKpalleHns MopydYnUTensLCTBa, Kak WM3MEeHeHMe [OroBopa 3arnora, 3akflYeHHoro B
obecneveHne KkpegutHoro porosopa, 6e3 cornacus nopyyuTens [OroBOP MOpyYMTENbCTBA HE Ha3blBaeT.
M3MeHeHMe MHbIX, MOMUMO MOPYYUTENbLCTBA, CNocoboB obecrneyveHns UCnonHeHns obssatenscrTBa 6e3 cornacus
nopyynTens B KayecTBE OCHOBaHWS MpekpalleHust MnopyyuTenscTBa He npegycmoTtpeHo. [lorosop 3arnora,
3aKITHOYEHHbIA CTOPOHaMM KPeAUTHOro JOroBOpa, TAKKe HE COOEPXKUT NMONOXEHUN, 00a3bIBaOLLUX 3anorogatens u
3anorogepxartens nofyyYntb cornacve MopyyuTens Ha M3MEeHeHMe 3anoroBoro obsi3aTtenbcTBa (onpegeneHve
CynebHon konnernn no rpaxgaHckum genam BepxosHoro Cyga Poccunckon ®egepauun ot 13 ceHtabpsa 2011 r.
N 39-B11-5).

B cuny nyHkta 1 ctaten 329 'K P® ucnonHeHne obsa3aTenbCTB MOXET 06ecneymBaTbCsi HEYCTOMKOW,



3anorom, yaepXaHuem UMyLecTBa OOIMKHUKA, NOPYYUTENbCTBOM, GAHKOBCKOW rapaHTMeW, 3agaTkoMm U ApyruMmu
cnocobamu, npegyCMOTPEHHbIMU 3aKOHOM U JOFOBOPOM.

Mpn aTom o006aA3aTeNnbCTBO MOXET o0becneumBaTbCA Kak OO4HWM, Tak W Heckonbkumu crnocobamu. [lo
OTHOLLIEHWIO ApYr K Apyry cnocobbl obecnevyeHns 06a3aTenbCTB He HOCSAT B3aMMOOOYCMNOBMNMBAIOLLErO Xapakrepa
(onpepeneHne CyneGHow konnernm no rpaxgaHckum genam BepxoeHoro Cyma Poccuinckon depepaummn ot 26
monsa 2011 r. N 11-B11-11).

7. B cnyyae nsmeHeHuns kpegutHoro obsi3aTtenbCTBa, BMEKYLLEro yBenMyeHne oTBETCTBEHHOCTU WUITU UHble
HebGnaronpusATHble MOcCneacTBus Anst obecrneynBaloLLero €ero  UCMONIHEHUE MOPYYUTENSs, MNOPYYUTENLCTBO
npekpawiaeTcs ¢ MOMEHTa BHECEHNS U3MEHEHUI B OCHOBHOE 00583aTeNnbCTBO, ECMM Ha Takoe U3MeHeHNe He ObIno
nonyyeHo cornacus nopyuutens B oopme, NpeayCcMOTPEHHON JOrOBOPOM NOpYyYMTENbCTBA.

CynebHas konnerma no rpaxgaHckum penam BepxosHoro Cypa Poccuickon depepauun, oOTMEHNAS
COCTOSAIBLUMECH MO rpaxgaHckomy Aeny cynebHble NoCTaHOBMEHMS, ykasana, YTo ucxoas u3 nyHkra 1 crtatbu 367
K P® ocHoBaHMEM MpekpaLleHusl Nopy4nTenbCTBa ABMSIETCA BCA COBOKYMHOCTb Ha3BaHHbIX B HEM YCMOBWUWA, a
MMEHHO W3MEHEHNEe OCHOBHOro 00s513aTenbCTBa, BrEKyLlee yBENMYEHUE OTBETCTBEHHOCTM MOPy4YUTEns, U
OTCYTCTBME COrfnacus nopyvuTenss Ha UW3MeHeHue ycnosuid. [Mpu 3TOM B cnydae W3MEHEHWs OCHOBHOIO
0043aTenbCTBa, BrEKYLIEro yBENMWYEeHWe OTBETCTBEHHOCTU MWNN MHble HeGnaronpusATHble NOCMNEACTBMS AN
nopyumtens, 6e3 cornmacusi nocrnegHero MopyyYUTENnbCTBO MPeKpawlaeTcss C MOMEHTA BHECEHUS U3MEHEHWUA B
OCHOBHOE 00583aTenbCTBO.

Ecnu nopyuutenb gan cBoe corracue oOTBevaTb 3a WUCMOMHEHWE Neped KpeauTopom ApYyroro nvua
N3MEHMBLLErOCH OCHOBHOIO 06A3aTenbCTBa, BIEKYLLEro YBENMYEHNe ero OTBETCTBEHHOCTU, TO NOPYYUTENLCTBO He
npekpawaetcs. Mpu 3TOM cornmacue nopyuutens AOMKHO OblTb BbIPaXXEHO NPSIMO, HEOBYCMbICITIEHHO U TakuM
CNocoboMm, KOTOpbIA MCKMoYan Obl COMHEHUSI OTHOCUTENBHO HaMepPEHUs MopyyYnTens oTBevyaTb 3a OOSPKHUKA B
CBS13U C U3MeHeHneM obecrneyeHHoro 0ba3aTensbcTBa.

Mon n3meHeHneM 06A3aTENbCTBA, BMEKYLLEro yBenMyYeHWe OTBETCTBEHHOCTU MIU UHblEe HeBnaronpusaTHble
nocneacTeus ons nopy4dutensi, 6e3 cornacus nocnegHero cneayeT NOHMMaTb B TOM Yucne criyyvau, koraa uMmeet
MECTO YBenu4yeHue pasMepa MNPOLEHTHOM CTaBKM MO KPegUTHOMY [OOroBOpy, Ha KOTOpPOe MopyyuTerb CBOEro
cornacus He aasarn.

CornacHo nyHkty 1 ctatbum 431 K P® npm TOnkKoBaHWM YyCrioBWWA JoOroBopa CygoM MPUHMMAaeTCs BO
BHMMaHWe OykBanbHOE 3HaYeHVe coAepXallMxcs B HEM CMOB W BblpaeHWn. BykBanbHOe 3HayeHue YCroBus
[OroBopa B Cryyae ero HesiCHOCTW YCTaHaBNMBaeTCH MyTeM COMOCTaBMEHUst C APYIMMWU YCIOBUSIMU U CMbICIIOM
[0roBopa B LLeNOoM.

Cyaom ycTaHOBIEHO, YTO HA OCHOBaHMM AOrOBOPOB nopyynTenbctea oT 13 oktsabpsa 2008 roga doumsmdeckme
nuua (oTBETYMKM MO Aeny) NpuHANM Ha cebs 0bs3aTenbCTBO OTBevYaTb nepen KpeauTopoM 3a UCMOSHEeHue
OOMKHUKOM 00513aTeNnbCTB MO KPpEAUTHOMY [OrOBOPY, 3aKMOYEHHOMY B TOT XXe AeHb, B 0O0beMe, nopsake u Ha
YCINOBUAX, NPEeAYCMOTPEHHbIX UM.

CornacHo O6WwWM ycrioBusIM [OroBOPOB MOPYYUTENLCTBA, SBMSALWNMMCA KX MPUIOXeHWeM, nobble
N3MEHEHNs1 U [OMOMHEHUs1 K OOroBOpaM MOPYyYMTENbCTBA OEWCTBUTENbHbI TOMBKO B TOM Crydae, €Cn OHU
othopMneHbl B MMCbMEHHOM BUAE 3a Haanexalmmm nognmcamm obemx CTOpOH.

Takum ob6pa3omM, JOroBopamMm NOPyYUTENLCTBA U NPUMNOXKEHUSIMU K HAM YCTaHOBMNEH OnpeaeneHHbln 0obem
OTBETCTBEHHOCTW MOPyYMTENEN B YacTu ynnaTbl NPOLEHTOB MO KpeaUTHOMY A0roBopy, a umeHHo 19,5 % ropoBbix
3a BECb CPOK KpeauTa, MU3MEHEHME KOTOPOro BO3MOXHO NULLL B Cry4ae NMCbMEHHOTO COornacus MopyynTene.

B cBA3M € 3TUM yBenuyeHne KpeguTopoM MPOLEHTHOW CTaBkM No kKpeguTHoMy gorosopy ¢ 19,5 % 0o 23,5 %
rogoBbix ¢ deBpansa 2009 roga, nameHuBllee obecneyeHHOe MopyYUTENbCTBOM 00S3aTENbCTBO U MOBIEKLLEE
yBennyeHne OTBETCTBEHHOCTU Nopy4duTenen, AOMKHO Obino ObiTb COrmacoBaHO C NOPYYUTENSIMU B NMUCbMEHHON
dopme 1 noaTBEpXKAATLCA NOANMCAMU 06EMX CTOPOH.

Mexagy Tem cyd, He yCTaHOBMB, MMENO NN MECTO COrfacoBaHWe C NopyvuTensmn B Haanexaiwen dopme
N3MEHEHWNI K KpegUTHOMY [OroBOpY B YacTW YBEMWYEHMS MPOLEHTHOW CTaBKM, HEMPABOMEPHO cCOCnarncs Ha To,
4YTO nopyyuTenam ObiNO HanpaBreHO COOTBETCTBYHOLLEE YBEOAOMIIEHWE W OT HUX BO3PaKEHUN OTHOCUTENBbHO
yBENMYeHUsi NMPOLEHTHON CTaBkM He nocTynano (onpegeneHne CyaeGHOM KoOnneru Mo rpaxaaHckMm genam
BepxoeHoro Cyana Poccuiickon ®epepauum ot 13 ceHtsiopsa 2011 r. N 77-B11-9).

8. Cornmacue nopyuntenss otBedaTb nepes OaHKOM 3a HEWUCMONHEHWE KpeawuTHOro obsA3aTenbcTBa
3aeMLUUKOM, B TOM YUCME N B Criydae M3MEHEHUS YCIOBWUIN KPegUTHOrO AOroBopa, OOMKHO ObiTh IBHO BbIPaXXEHO
1M B JOrOBOPE NOpyYnUTENbLCTBA.

Tak, CyoOM YCTaHOBMEHO, YTO MOPYyYMUTENEM BbIPAKEHO cornacue Ha nwboe M3MeHeHWe KPeauTHOro
[OroBopa, B TOM YMCre B Criyyae u3MeHeHus GaHKOM MpOLIEHTHOW CTaBKW 3a MOrb3oBaHWe kpeauToM. Bongs
nopy4mTens oTBeYaTb 3a HEWUCMOSHEHNE 3aeMLUMKOM obs3aTenbCcTBa Kak Mo nepBoHaYaribHOMYy 00SA3aTenbCTBY,
Tak U B Cry4yae ero uaMeHeHusi onpegerneHa B 4OroBope nopyyntenscTsa. [aHHbli JOroBOp CBUAETENLCTBYET O
cornacuMm nopyynTenst ¢ BO3MOXHbIM W3MEHEHMEM YCIMOBUIA KpeauTHOro aoroBopa B Oyaylem C yy4eTom
WMHTEPECOB KpeauTopa W 3aeMiiuka 6e3 KakMx-nubo orpaHMyeHu Mo CPOKy Bo3BpaTa KpeauTa U pasmepy
HauMcnsiemblX NPOLEHTOB. BkrloveHWe Ha3BaHHOrO MyHKTa B [OrOBOP MOPYYUTENbCTBA SBMANOCH 3apaHee
AaHHbIM abCTpaKTHLIM COrmacuMeM nopy4nTens Ha nboe n3MeHeH1e ykasaHHbIX YCIIOBUIA KpeauTHOro orosopa u
6bIN0 00YCNOBNEHO Pa3yMHbIM CTPEMIIEHMEM CTOPOH K CHIDKEHMIO TPaH3aKUMOHHBLIX M3OEPXEK, OOCTMXKEHWIO
NpaBOBOW onpeaeneHHoCT U 6anaHca MHTEPECOB CTOPOH MO YNPaBIEHMIO PUCKaMU, CBA3aHHBIMU C HEBO3BPaTOM



KpeauTta, CHATUIO B CBA3M C 3TUM C KpeauTopa U3MNUWHEro GpeMeHn 1 pucka no nonyyYeHuo JONOSHUTENBHOMO
cornacusa nopyvmTens Ha n3aMeHeHue yCroBUN KpeauTHOro JOoroBopa B Criyyae BO3HUKHOBEHMSI COOTBETCTBYHOLLNX
0bCcTOATENBCTB, B TOM YMUCIE NPENSTCTBYIOLWMX CBOEBPEMEHHOMY BO3BPaTY KPEAUTOB 3aEMLLMKOM UMK CBA3AHHbIX
C U3MEHEHMEM CTaBKun pedMHaHCMPOBaHMS.

Mpn Takmx obcToaTenbcTBax B cwunly nyHkTa 2 crtateum 363 K P® y cTopoH KkpeawuTHoro gorosopa
OTCyTCTBOBana HeobXxoOMMOCTb COrflacoBaHUsi C NOpPYYUTENEM U3MEHEHWUs YCNOBWUWA KPEeAWUTHOro AOoroBopa B
Ka)XOOM KOHKpeTHOM crydvae (onpegeneHne CyneGHon konnerm no rpaxgaHckum genam BepxoeHoro Cypa
Poccuickon ®egepaumnm ot 22 pespans 2011 r. N 11-B10-16).

9. CmMepTb Nopy4yunTens He OTHOCUTCS K TEM 0OCTOATENLCTBAM, C KOTOPbIMU 3aKOH CBSI3blIBAET BO3MOXHOCTb
npekpaLLeHnst NopyyYnTenCcTea.

B cBA3n ¢ BO3HMKaKOLWMMK B cyaebHOM MpakTUKe BOMpocamMu O BO3MOXHOCTM NpaBOMNpeemMcTBa B cryvae
CMEPTU OOIKHMKA U NOPYYMTENSA NO KPegUTHOMY OOrOBOPY crieayeT MCXOAuTb U3 pasbsCHEHUN, KOTOpble AaHbl
B noctaHoBrneHuun NneHyma BepxosHoro Cyga Poccuiickon ®epepauun ot 29 maa 2012 roga N 9 "O cynebHon
npakTuke no genam O HacnegoBaHun" B TpeTbeM pasgene "OTBETCTBEHHOCTb HAcMNeaHWKOB MO  Jofram
Hacrnegopartens" (B TOM Yucne nyHkTbl 5, 49, 59 - 62).

MopyunTenb Hacnegopartens CTaHOBUTCS NOPYYUTENEM HacnefHuka nulib B Criydae, ecrnn nopyyduTenem
ObINIO AaHO cornacve oTBevaTb 3a HEUCNOMNHeHne obs3aTenbCTB HacrnegHukamu. Npu 3ToM nucxoasa ms nyHkta 1
ctatbn 367 v nyHkTa 1 ctatbn 416 K PO nopyuntensCTBO npekpaliaeTcs B TOM YacTu, B KOTOPOM NpekpallaeTcs
obecneyeHHoe MM 00s53aTENbLCTBO, M MOPYYMTENb HECET OTBETCTBEHHOCTb MO Aofnram Hacnegopartens nepepg
KpeauTtopom B npegenax CToMMOCTU HacneaCcTBEHHOro MMYLLLECTBA.

HacnegHukn nopyuntens oTBevawT B npefenax CTOMMOCTM HacneACTBEHHOrO MMyLlecTBa MO TeMm
obsi3aTenbCTBaAM NOPYYMTENS, KOTOPbIE MMENUCH Ha BPEMS OTKPbITUSA HacneacTea.

Tak, CynebHasa konnernsa no rpaxgaHckum genam BepxosHoro Cypa Poccuickon depepauumm, 0TMeHAA
onpeaeneHne cyaa o npekpallieHun Npon3BoAcTBa Mo AeNy B 4acTu UCKOBLIX TpeboBaHMiA 6aHKa K NopyyYnuTernto o
B3bICKaHWN 3a40/MKEHHOCTN MO KpeaMTHOMY AOrOBOPY B CBSI3M CO CMEPTLIO OTBETYMKA, YKa3ana creayoLlee.

Mpon3BoAcCcTBO MO Aeny B cnyyae CMepTu rpakgaHuHa, SBNABLUErocs O4HOM M3 CTOPOH MO Aeny, NoanexuT
npekpaLLeHnio Nyb B TOM Criyvae, ecrnn CnopHoe NpaBOOTHOLLEHME HE JoMnyCKaeT npaBonpeeMcTBo (ctatbda 220
[TIK P®). Mexgy Tem B cnydae CMepTU NOpyYMTENS CNOPHOE NPaBOOTHOLLIEHWE NPaBONPEEMCTBO JOMNYCKaeT.

CornacHo ctaTtbsim 361 n 363 K P® no poroeopy nopy4uTensCcTBa nopyquTens 06s3biBaeTcs nepeq
KpegouTopoM ApYyroro fnvua oTBeyaTtb 3a UCMNOSIHEHME NOCIEAHNM ero 00s3aTenbCTB NOMHOCTLI0 MNKu B YacTu. Mpu
HEUCMOSTHEHUM UMW HEeHaanexalem MCNOHEHUN OOIMKHUKOM 0BecrneyvyeHHOro nopyyYnTenbCTBOM 00si3aTensCcTBa
nopy4nTenb 1 OOMKHMK OTBEYatoT Nepes KpegmTopom connaapHo, eCnn 3akOHOM UM AOTOBOPOM NOPYYUTENbCTBA
He nNpegycMoTpeHa cybcuamapHasa OTBETCTBEHHOCTb MOPyYMTENS.

OcHoBaHuA npekpalleHnsa nopyyYnTenscTBa yctaHoBneHbl ctatben 367 K P®. N3 cogepkaHua OaHHOM
HOPMbI CrieayeT, YTO CMEPTb MOPYYUTENS HE OTHOCUTCA K TeM OBCTOATENbCTBaM, C KOTOPbIMU MONOXEHWS LaHHOW
CTaTbW CBA3bIBAOT BO3MOXHOCTb MpeKpaLLeHms nopyymTenbCcTBea.

B cuny ctatbem 1112 K P® B cocTtaB HacneactBa BXOOAT NMpuUHagfiexasBluMe Hacnegopartento Ha OeHb
OTKPbITMSA HAcneAcTBa BELU, MHOE MMYLLLECTBO, B TOM YMCHE MMYLLIECTBEHHbIE NpaBa U 06A3aHHOCTU. He BXogAaT B
COCTaB HacnencTea npaesa M 06513aHHOCTU, HepaspbiBHO CBA3aHHbIE C NIMYHOCTLIO HacrnedodaTens, B YacTHOCTU
npaBo Ha arMMEHTbI, NPaBO Ha BO3MELLEHME Bpeaa, NPUYMHEHHOrO XM3HM UM 300POBLI0 rpaXxaaHnHa, a Takke
npaesa n ob6a3aHHOCTW, NEpPEXoq KOTOPbIX B MOPsiAKE HacrnegoBaHMs He AonyckaeTca ykasaHHbiM Kogekcom mnu
OpYyrumMm 3akoHamu.

Mpn atom B cooTBeTCcTBUM co cTaTben 1175 MK PP HacnegHukun, NpuHsaBLUME HACnencTBO, OTBEYalT Mo
gonram Hacnegopatens conuaapHo (ctatbs 323). Kaxabln n3 HacneaHWKoB oTBeYaeT No gonram Hacnegoparens
B npeaenax CToMMOCTU nepeLleqLlero K HemMy HacneacTBeHHOro umyllectsa. Kpeantopbl HacnegogaTens Brnpase
npeabsBUTL CBOM TpeboBaHWS K MPUHSIBLUMM HacreacTBO HacreqHUKaM B npedernax CPOKOB MCKOBOW OAaBHOCTU,
YCTaHOBIEHHbIX Afsi COOTBETCTBYIOLMX TpeboBaHMi. [JO NpUHATMS HacneacTea TpeboBaHUSA KPeauTOPOB MOryT
ObITb NpeabABMEHbI K UCMIONHUTENIO 3aBeLLaHUsA UMK K HAacneaCcTBEHHOMY UMYLLECTBY.

Taknum obpasom, B criydae CMepTU NOPYYUTENS €ro HacnegHUKM Npu YyCroBuMU MPUHATUS UMK HacneacTsa
conunaapHo OTBeYaloT nepeq KpeanTopoM Apyroro nuua 3a UCNofHEHNe NocneaHnm ero 06s3aTenbCTB NOMHOCTLIO
UNM B 4aCTWU, HO KaxXObll M3 TakMX HaCNeaHWKOB OTBEYaeT B Npefenax CTOMMOCTU nepeluefuero K Hemy
HacnegcTBeHHoro mmyllectea (onpegeneHne CyaebHon konneryn no rpaxpaHckum genam BepxosHoro Cypa
Poccuickon ®egepaumnm ot 21 pespansa 2012 r. N 44-B11-11).

10. Tpu un3MeHeHUM KpeguTHoro obsizaTenbcTBa, obecneyvyeHHOro 3aroroM, 3anor obecnevmBaeT
0653aTenbCTBO AOMKHUKA B TOM pa3mMepe, B KaKOM OHO CyLLLeCTBOBaso 6bl 6e3 Takoro M3MeHeHusl, eCriv CTOPOHbI
JoroBopa o 3arnore He MPULMN K COrfalleHnio 0 TOM, YTO MpU yBENNYEeHUU pasMmepa TpeboBaHWiA N0 OCHOBHOMY
0043aTenbCTBYy Ha COMMacoBaHHylO 3arorofjaTenemM W 3anorogepxarenem cymmy 3anor obecneunBaeT
06513aTEeNbCTBO AOMKHUKA B YBENUYEHHOM B COrflacoBaHHbIX Npefenax pasmepe.

OcHoBaHuA npekpaleHna 3anora npegycmoTpeHbl nyHkTom 1 ctatbm 352 MK P®. CornacHo ykasaHHOM
HOpMe 3aror npekpawaeTcs: C npekpalieHMem obecrnevyeHHoro 3anorom obsisaTenbcTBa; Mo TpeboBaHUIO
3anorogartenst NpyM HanuuyMM OCHOBaHMK, NPenyCMOTPeHHbIX NyHKTom 3 ctatbn 343 K P®; B cnyyae rmbenu
3anoXeHHON BeLn Wnu MNpekpalleHnss 3anoXXeHHOro npaea, €Ccnu 3anorogaTteflb He BOCMOSb30Baricsl npaBoM,
npeoycMOTPEHHbIM NyHKTOM 2 ctatbk 345 K P®; B cnydae peanusaumm (Npogaxu) 3anoXeHHoro nMyllecTtsa B



Lensix yooBneTBopeHus TpeboBaHWIA 3anorogepxaTens B Nopsake, yCTaHOBIEHHOM 3aKOHOM, @ Takke B criyvae,
€Crnu ero peanusaumns okasanacb HEBO3MOXHOW.

Kak yctaHoBneHo B nyHkte 1 ctatbm 50 depepanbHoro 3akoHa oT 16 uonsa 1998 roma N 102-d03 "O6
nnoTeke (3anore HeABWKMMOCTM)", MPU PaCXOXOEHUN YCNOBUIA JoroBopa 06 MNOTeke M YCnoBuUi 0BecreyeHHoro
MMNoTeKoN obs3aTenbCcTBa B OTHOLUEHWM TpeboBaHWU, KOTOpble MOryT ObiTb yOOBNETBOpPEHbI NyTeM obpalleHus
B3bICKaHUS Ha 3aN0XEeHHOE MMYLLLECTBO, NpeanovTeHNE OTAaeTCs YCNoBMaM Aorosopa o6 MnoTeke.

CnepoBaTenbHO, M3MEHEHUe pasmepa WM Cpoka UCNONHeHMs obecrneyeHHOro 3anoroM obsas3atensbcTsa
(Hanpumep, BcrneacTBue M3MEHEHUS NPOLEHTHON CTaBKW MO KpeauTy Nnbo M3MEHeHNs cpoka BO3BpaTa kpeauTa)
MO CpaBHEHUIO C TeM, Kak Takoe YCroBue onpedeneHo B [OroBope O 3arore, camo no cebe He sBnseTcs
OCHOBaHWEM MpekpaLleHust 3anora (onpegenenve CyaebHoN konnernm no rpaxaaHckum genam BepxosHoro Cyaa
Poccuiickon ®eagepaumm ot 19 anpena 2011 r. N 46-B10-27).

11. MNpumeHenne cygom ctatbn 333 K PP no genam, BO3HWMKAKOWMM U3 KPEAWUTHLIX NPaBOOTHOLLEHWHN,
BO3MOXHO B WCKIMIOYUTENbHbIX Cry4Yasx M No 3asBreHN0 OTBETYMKa C 0bsizaTenbHbIM yKa3aHMeM MOTWBOB, MO
KOTOpbIM Cy[ MoraraeT, YTO YMeHbLUeHUe pa3mepa HeyCTOMKN SABNAETCS JONYCTUMBIM.

CypebHas npakTuka cBuaeTenbCTByeT O TOM, YTO MPU BblHECEHWM pelleHuin o6 yaoBneTBOpPEHUU
TpeboBaHWN GaHKOB O B3bICKaHUM C 3aEMLLMKOB KPEeOAUTHOW 3af0/MKEHHOCTU B Cryvyae 3asiBMeHusi oTBETYMKa O
npuMmeHeHun ctatbn 333 K P® cyabl mexogaTt u3 nyHkta 34 noctaHoBneHus [lMneHyma BepxosHoro Cypa
Poccuickon ®egepaumnn ot 28 moHa 2012 roga N 17 "O paccMoTpeHun cygamun rpaxkgaHckvMx gern no criopam o
3awuTe npae notpebutenen”, a TakKe Y4YMTbIBAKOT pPa3bACHEHUS COBMECTHbIX MOCTaHOBMEHUN [lneHyma
BepxoBHoro Cyga Poccuiickon ®egepaummn n MNneHyma Boicwero ApbutpaxHoro Cyaa Poccuiickon ®egepauun,
cogepalimecs B TOM yucne:

- B noctaHoBneHun ot 1 uons 1996 roga N 6/8 "O HeKkoTOpbIX BONPOCax, CBA3aHHbIX C MPUMEHEHMEM YacTu
nepeon paxxgaHckoro kogekca Poccuiickon denepauun”, npegycmaTpmBatoLLeM, YTO NpU pelleHumn Bonpoca o6
yMeHbLUeHun HeycTonku (ctatba 333 Kogekca) HeobxoamMMO MMETb B BUAY, YTO pasMep HeyCTOWKU MOXeT OblTb
YMeHblLUEH CyAOM TOMbKO B TOM Cry4yae, ecnu noanexawas ynnaTe HeycTorMka $IBHO HecopasMmepHa
NocneacTBUAM HapylleHns obasatenscrsa. [lpyM oueHke Takux NOCneacTBUMM CyAoM MOMyT MNPUHUMAaTBCA BO
BHUMaHWEe B TOM 4ucre OBCTOATENbCTBa, HE WUMEloLMe MPSMOro OTHOLWEHWS K MocneacTBUsM HapylleHus
obsa3aTenbCcTBa (LeHa ToBapoB, paboT, ycnyr; cymMMa AoroBopa 1 ToMy nogobHoe) (nyHkT 42);

- B noctaHoBrneHun ot 8 oktabpst 1998 roga N 13/14 "O npakTuke NpMMeHeHUs1 NonoXxeHun paxgaHckoro
kogekca Poccuiickon ®egepauum 0 NnpoueHTax 3a Nnofb3oBaHue YyXMMn AeHexHbIMU cpeactBamu” (B pegakumm ot
4 pnekabps 2000 roga), npegycmaTpuBaloLeM, YTO, eCnn onpedeneHHbld B cooTBeTCTBMKU co cTtaThen 395 K PP
pasMep (CTaBka) MPOLEHTOB, YNrayMBaeMblX MPU HEUCMNOMHEHUU WMAW MNPOCPOYKE WCMOMHEHUS OEHEXHOro
00653aTenbCTBa, ABHO HECOpPa3MepeH NOCNEACTBUAM NPOCPOYKN UCNOMHEHUA AEHEXHOro obs3aTenbCcTBa, TO CyA,
yunTbiBas KOMMEHCAUMOHHYIO MpUMpoay MpOUEeHTOB, npuMeHuTenbHO K ctatbe 333 Koaekca Bnpase yMeHbLUWTb
CTaBKy MPOLIEHTOB, B3bICKMBAEMbIX B CBSI3W C NPOCPOYKON UCMOMHEHUS OEHEXHOro obasaTtenscTea. Mpu peLueHum
BONpPOCa O BO3MOXHOCTW CHWXEHUS NPUMEHSEMOWN CTaBKM MPOLEHTOB cydy crneayeT yduTbiBaTb WU3MEHeHue
pasMepa cTaBku pecumHaHcupoBaHus LleHTpanbHoro GaHka Poccuiickon depepauum B Nepuog NpoOCPoudKM, a
TaKke MHble 0OCTOATENBCTBA, BAUSIOLLME HA pa3Mep MPOLEHTHbBIX CTABOK (MYHKT 7);

- B noctaHoBneHusx Esponeickoro Cyga no npaBaM Yernoseka, B YaCTHOCTM B NocTaHoBneHun ot 13 mas
2008 roga no geny "lanuy (Galich) npotue Poccuiickon ®epepauun”.

B cuny amncnosmumm ctatbn 333 K PO ocHoBaHMeEM AN €e NPUMEHEHMSI MOXET CNYXWUTb TOMbKO SIBHas
Hecopa3MepHOCTb HEeyCTOWKW MOCMeACTBUSAM HapyleHus obssatenbcTB. OueHumBas CTeneHb COopasMepHOCTU
HEeYCTOMKN NpU paspeLleHnn CnopoB, Cyabl NPpaBUbHO UCXOOAT U3 AENCTBUTENBHOrO (a He BO3MOXHOI0) pasmMepa
yuwiepba, NpUYMHEHHOro B pesyrnbTaTe HapylleHUs OTBETYMKOM (OOMMKHUKOM) B3ATbIX Ha cebs obssaTenbcTs,
yuuTbiBas Mpu 3TOM, YTO CymMMa 3alMa He SABMSeTCH eOUHCTBEHHbIM KpuTepuem Ons onpedeneHus pasmepa
3asBMEHHON UCTLOM (6aHKOM) HEeYCTOMKN.

Ha ocHoBaHun yactn 1 ctatbm 56 ITIK P® 6pems gokasbiBaHWs Hecopa3MepHOCTWU nognexaiien ynnate
HEYCTOWKWN NOCNEACTBUAM HapyLleHnsa obs3aTenbcTBa NEXMT Ha OTBETYMKE, 3asBuBLUEM 00 ee ymeHbLueHun. Mo
TpeboBaHWio 00 ynnaTte HeYyCTOMKN KpeauTop He 06si3aH [oKa3bliBaTb NMPUYMHEHWE eMy YObITKOB (MYHKT 1 cTaTbu
330 'K P®).

U3yyeHne cyaebHOM npakTWKU Mnokasano, 4YTo, pelwas BONpoc o6 yMeHbLUleHUMU pasMepa noanexatiewn
B3bICKAHWIO HEYCTOWKW, CyAbl NMPUHMMAOT BO BHUMaHWE KOHKPETHble ODOCTOSATENbCTBA Aena, yyYuTbiBas B TOM
yncne: COOTHOLLIEHME CYMM HEYCTOMKM M OCHOBHOIO [JOMra; ONUTENbHOCTb HEUCNONMHEHUst 06SA3aTenbCeTBa;
COOTHOLLUEHNE MPOLEHTHON CTaBKM C pasMepamu CTaBku pedUHaHCUPOBaHWS; HeJOOPOCOBECTHOCTb OENCTBUN
KpeguTopa no NPUHATUIO Mep MO B3bICKAHWUIO 3340MKEHHOCTU; MMYLLIECTBEHHOE NOMoXeHne A0MmKHMKa.

Mpn oueHke cTeneHn copa3MepPHOCTU HEYCTOWMKM MOCreacTBUSIM HapyLLeHUs KpeouTHOro obsisatenbctsa
CyAbl UCXOQAT U3 TOrO, YTO CTaBKa peMHAHCUMPOBAHUS, ABMNASACH €AMHON yY4eTHOW cTaBkow LleHTpanbHoro 6aHka
Poccuiickon  ®depepauun, no cywectsy, npeacTaBnseTr cobon HauMEeHbLUMA pasmep MMYLLECTBEHHOM
OTBETCTBEHHOCTU 32 HEVUCMNOIMHEHWE UMW HEHaanexallee NCMONHEHNE OeHEXHOro obs3aTenbCcTBa. B ¢Bsi3n ¢ aTum
YMEHbLUEHNE HEYCTOWMKM HMKe CTaBKM pedUHaHCMpoBaHMS Mo obliemy npaBuiy He MOXeT SABMATbCA SBHO
HecopasMepHbIM NOCNEACTBMAM MPOCPOYKN YNNaThbl AEHEXHbIX CPpeacTB.

Tak, npy paccMOTPeHUN 3asiBNeHUs oTBeTYMKa (AOMKHMKA) 0 NnpuMeHeHun ctatbi 333 MK PO 1 ymeHbLueHuu
noanexalien ynnate HEYCTOMKM 3a HapylleHMe CpOKOB BO3BpaTa KpeauTa, UCXogsa W3 aHanmsa BCex



0BCTOATENLCTB Aera U OLEHKN CoOpa3MepPHOCTU 3asiBNEHHbIX CYMM, 13 BO3MOXHbIX (PMHAHCOBbLIX NOCHeacTBUN Ans
Ka>K4ON U3 CTOPOH, CyA MpULLEN K BbIBOAY O TOM, YTO YCTaHOBMEHHbIN B KpeAMTHOM AOroBope pasmep HeyCTOMKM -
0,9% B AeHb Npu OeWCTBYIOLWEN Ha TOT MOMEHT CTaBke peduHaHcupoBaHus LleHTpanbHoro 6aHka Poccuiickoi
degepaumn 8% rogoBbIX MpeBbILAET CpefHEB3BELUEHHblIe CTaBkM MPOLEHTOB M WTpadHbIX CaHKUMA Mo
KOMMep4YeckuM KpeauTam WU rpakgaHcKo-npaBoBbiM obAsaTensctBam. Cymma 3asiBrIEHHOW UCTLOM HEeYCTONKU
BCNeACTBME YCTAHOBMNEHWS B JOMOBOPE BbICOKOrO €e NpoLeHTa SIBHO 3aBbllleHa U Hecopa3mepHa nocneacTBusim
HapyLweHusa obsasaTenscTB (M0 MaTepuanam cyaebHon npakTukn BepxosHoro Cyaa Pecnybnuku Kapenus).

CHwXeHne pasmepa HEYCTOWKM He [OIMKHO BEeCTU K HeOBOCHOBaHHOMY OCBODOXAEHWMIO AOIDKHMKA OT
OTBETCTBEHHOCTU 3@ MPOCPOYKY BbIMNONHEHNS1 TpeboBaHWMiA NO KpeauTHOMY AOroBopYy.

Tak, no geny no ucky 6aHka O B3bICKAHWM C rpaxgaHuHa KpeauTHOW 3adorKEHHOCTW, HecMoTps Ha
3asBIEHHOE CTOPOHOWN OTBETYMKA X04aTancTBO O NpUMeHeHun nonoxeHun ctatb 333 MK P® npu onpegenerHuu
pa3mepa HeyCTOMKM, CyA He Hallen OCHOBaHWWA ONS CHWKEHUS 3asiBNEHHOro 6aHKkoM pasmepa HeycToriku. Cyaom
He YCTaHOBIIEHO Hanuyus NMPU3HaKkoB HECOPasMEPHOCTU Mexdy B3bICKUBAEMOW HEYCTOMKOW W MocneacTBUsMu
HapyweHua obsizatenbcTBa (36 737 py6. + 8020,33 py6. = 44 757,33 py6.) Nnpy UCHNCIIEHHOM pa3mMepe NeHn B
obuen cymme 6 770,02 py6. (4479,06 pyb. (NneHA No NpoCpoYEHHOMY OCHOBHOMY aonry) + 2290,96 py6. (neHs no
NPOCPOYEHHON NnaTe 3a nofb3oBaHve kpeguTom). [pu 3TOM cyd NpUHAN BO BHUMMaHWe rpyboe HapylueHue
YCNOBUIN KPEQUTHOro 4OroBopa OTBETYMKOM, KOTOPbIN BHEC €QUHCTBEHHbIN NNaTex Npu 3akrnoyeHum 4orosopa 1 B
AanbHeNLWeM YKIOHWUNCA OT UCMOMHEHNA B3ATbIX Ha cebs obs3aTenbcTB (Mo maTepuanam cynebHOM npakTuku
BepxosHoro Cyga Pecnybnuku Komn).

Cypa Bnpase No 3asBNEHNI0 OTBETYMKA YMEHbLUUTEL pasmMep noanexaien B3blCKaHUIo C 3aeMLumKka B Norb3ay
BaHka HeyCTOMKN B criydae HenpuHATUS BaHKOM CBOEBPEMEHHBIX Mep MO B3bICKAHMIO KpeOUTHOW 3a40MKEHHOCTH.

B yacTtHOCTM, npu paccMOTpeHum ferna no ucky 6aHka K 3aeMWuKy K nopyyuTensm O B3blCKaHWUU
3a00SDKEHHOCTM MO KpeauTHOMY OOroBopy Cynd Mpulien K BbiBOAY, YTO GaHK He MNpPUHAN pasyMHbIX Mep K
YMEHbLUEHUIO YObITKOB, NPUYUHEHHbIX HEHaAMEeXaLMM UCNONHEHNEM 0bs13aTenbCTB OOMKHUKOM, a Takke CBOUMMU
HEOCTOPOXHbIMX ~ OENCTBUSMU  CMOCOOCTBOBAN YBENWYEHUIO pa3mMepa  3afd0MKEHHOCTU, MOCKOMbKy Mo
npegocTtaBneHHoMy B ceHTs16pe 2007 roga kpeauty yxe B oktabpe 2007 roga mena MecTo NpocpoYka nraTexen,
B mapte 2008 roga 6aHKk HanpaBun yBedoMIIEHME 3aeMLUMKYy O HeobBXOOAUMOCTM MoralleHust 3ad0SIKEHHOCTH,
opHako go aerycta 2010 roga HMKakmMx Mep Mo MPUHYOUTENbHOMY B3biCKaHMIO Aofra B cynebHom nopsiake He
npuHuman. B cBasn ¢ G6esgeinictBuemM uctua B cooTBeTCTBUM cO cTathamu 333 n 404 TK PO no 3asBneHuto
OTBETYMKA Cyd YMEHbLUMIT pa3Mep HEYCTOMKK (Mo MaTepuanam cygebHon npaktukm BepxosHoro Cyaa Pecnybnukum
Komu).

MockonbKy cya He orpaHuyeH onpeneneHHbIM KpYrom o6CToSTENBCTB, KOTOPbIE OH NPUHUMAET BO BHUMaHUe
npuv OLEeHKe NocneacTBUN HapyLLeHNs 0b6A3aTenbCTBa, TO NPU peLleHu Bonpoca O CHUXKEHUN pasMepa HeYyCTONKU
BBMOY €€ SIBHOW HecopasMepHOCTW NOCMEeACTBUSAM HapylleHus obs3aTenbcTBa CydamMu MOryT MPpUHUMATLCS BO
BHUMaHWE OBCTOATENbCTBA, HE WMelWMe NPSMOro OTHOLIEHUS K MOCNEACTBUMAM HapyLleHUs KpeguTHOro
obsasartenbcTaa.

Hanpumep, parioHHbIN cyn, B3biCkMBas B Monb3dy 6aHka C rpaxgaHuHa 3adofmKEHHOCTb MO KpeaUTHOMY
O0roBOpY, CHU3UN pasMep 3asBfIEHHON KO B3bICKAHWUIO HEYCTOMKN, MPUHSB BO BHUMaHWE B YMCNE MPOYEro Hanm4me
Ha WKOMBEHMN OTBETYMKA HepaboTaloLLen cynpyri u ManonetHero pebeHka (no matepyanam cynebHon npakTukm
Camapckoro obnacTtHoro cyga).

BmecTe ¢ Tem B cynebHOM npakTuke Takke UMenn MecTo criydam HeoboCHOBaHHOMO NpUMeHeHus ctatbn 333
'K P® Kk ncumcnenmto npoLeHTOB 3a NONb30BaHNE KPeaUTOM.

Tak, cynebHas konnerms o6racTHOro cyga WM3MeHuna peleHuMe cyga B 4acTu CHWKEHWs pasmepa
noanexalunx B3blCKaHWUIO MPOLIEHTOB 3a MOMb30BaHMe KPeAUTOM B CBA3W C UX HECOPa3MEPHOCTLIO NOCNeACTBUSM
HapylweHus obs3aTenbCcTBa, ykasaB Ha HernpaBuiibHOE NPUMEHEHWEe CYAOM HOPM MaTepuanbHOro npasa, Tak Kak
cyn nNepBol MHCTaHUMK He yden, YTo ctathsa 333 K PO He nognexut NnpUMeHEHUIO K MPaBOOTHOLLEHUSIM CTOPOH
No HayWUCrNeHWo MPOLEHTOB 3a MNofb3oBaHWe kpeautom. C y4yeToM TOro, YTO OCHOBaHWEM BO3HUKHOBEHUS
065s3aHHOCTM MO ynraTe NPOLEHTOB 3a NoNb30BaHNe KpeauTOM SIBNSAOTCS COrfacoBaHHble CTOPOHaMKU B JOrOBOpe
YCnoBus NpefocTaBneHns KpeguTa, NPoLeHThl 3a NoNb3oBaHUe KpeauTOM He MOryT paccMaTpuBaTbCs B KayecTBe
Mepbl OTBETCTBEHHOCTU 3a HapyLLeHue obs3aTenbCcTBa.

MpoueHThl, ynnayvBaeMble 3aeMLUMKOM Ha CyMMYy Kpeauta B pasmepe W B nopsake, onpegeneHHbIX
OOroBOpPOM, SIBMSAOTCA NMaToM 3a MONb30BaHUE OEHEXHbIMW cpedcTBaMu M nognexat ynnate OOSMKHUKOM Mo
npasunam o6 OCHOBHOM AeHexHoM ponre (NyHKT 15 noctaHoBneHus neHyma BepxosHoro Cyga Poccuinckon
depepaummn u NMneHyma Boicwero ApbutpaxHoro Cyaa Poccuiickonn ®eaepauum N 13/14 ot 8 okTsibpst 1998 roga
"O npakTuke npuMeHeHMa nonoxeHun [paxpaHckoro kopekca Poccuiickon degepaumm O npoLeHTax 3a
Nnonb30BaHNE Yy>KUMW AeHEXHbIMU cpeacTeamu’).

Mockonbky Hopmbl ctatbk 333 TK P® He nognexar NPMMEHEHWI0 K NPaBOOTHOLUEHWSIM CTOPOH MO
HaYMCNEHNIO MPOLEHTOB 3a MOMb30BaHWe KpeauToM, MpaBOBble OCHOBaHWUA [AONA  CHWXKEHUS pa3mepa
MPOCPOYEHHBIX MPOLEHTOB y Cyda NEPBOM MHCTaHUMU OTCYTCTBOBanM (MO MaTtepuanam cyaebOHoW npakTuku
JleHnHrpapckoro obnacTHoro cyaa).

12. TMpu pa3speweHnn cygom TpeboBaHu 06 oOpalleHun B3bICKAHWUSA Ha HEABWKMMOE WMYLLECTBO,
3anoxeHHoe B obecneyeHve Bo3BpaTa Aornra nNo KpeauTHOMY 00A3aTenbCTBy, HOPUOANYECKN 3HAYMMbIM
0BCTOATENLCTBOM, KOTOpPOE BXOAUT B MpeamMeT [oKasblBaHWUS W MOAMEXUT UCCrefOoBaHUI0 CyAoM, SABnsAeTcs



BblACHEHME BOMpOca O CYLIEeCTBEHHOCTM [OMYLEHHOro [AOMKHUKOM HapyleHuss obecrneyeHHOro 3anoromM
0053aTenbCTBa, a TakKe YCTAHOBIEHME 3aKOHHbIX OCHOBaHWM Ans obpalleHusl B3bICKaHWUSA Ha 3anoXeHHoe
NUMYLLECTBO.

Tak, oTMeHss cyaebHble NOCTaHOBIEHUS, COCTOSIBLLUMECH NO Aerny no Ucky H6aHka K 3aeMLUMKYy O B3blCKaHWUK
330MKEHHOCTN MO KPeouUTHOMY [OroBOpy, CTPaxoBOW NpeMuMu K obpalleHnuM B3bIiCKaHUS Ha 3anoXeHHoe
nmyLLecTBo - kBaptupy, CynebHas konnerns no rpaxgaHckum genam BepxosHoro Cyana Poccuiickon ®epepauum
ucxoguna us cnegyrowero.

Cyoom no fgeny yCcTaHOBIEHO, 4TO Mexay 6aHKOM U 3aeMWUKOM Obin 3akmnioyeH KpeauTHbIN LOrosop,
COrnacHoO KOTOPOMY MCTeL, NpefocTaBuil OTBETYMKY KpeaMT Ha YCNOBUSX CPOYHOCTW, BO3BPATHOCTU U NMaTHOCTU
(13,5% ropo.bix). KpeguT Obin npegocTaBneH NyTeM NepeuncneHnst AeHeXHbIX CpeacTB Ha cyeT 3aemMuuka. B
obecneyeHne WUCMNOMHEHUS 3aeMLMKOM o0b6sa3aTenbCTB NO AaHHOMY [AOroBopy Mexay 6aHkoM 1 3aeMLmMKoM
3aKroYeH [oroBop o6 MNOoTeke, NO KOTOPOMY 3aeMLUMK NpedoCTaBun B 3aror HeaBMXWMOE WMYLLECTBO
(kBapTupy). [oroBop 06 wunoTeke 3aperMctpupoBaH YnpaerneHvem PenepanbHOW PErMcTpaumMoHHOM CIyXObl.
MpaBa GaHka kak 3anorogepxatens no gorosopy o6 unoteke yAocToBepeHbl 3aknagHon. Kpome Toro, BO
ucnonHeHne obAs3aTensCcTB, NPEAYCMOTPEHHbBIX KpeOWTHbIM JOrOBOPOM, MeXdy 3aeMLUMKOM W CTPaxoBOu
opraHu3auMen 3akroyeH AOroBop KOMMMEKCHONO0 WMNOTEYHOro CTPaxoBaHWs, MO YCNOBUAM KOTOPOro 3aeMLUuK
0053aH onnayneBaTb CTPaxXOBLUUKY CTPaxoByk npemuto. [ockonbky NpuHATbIE 3aeMLUMKOM Ha cebs kpeauTHble
0bsa3aTensCcTBa NO OCYLLECTBNEHUIO eXXeMECAYHbIX MraTexXen He UCMOMNHANUCL, obpasoBanach 3a40MMKEHHOCTb MO
KpeauMTHOMY JOroBopy, KOTopas Ha MOMEHT PacCMOTPEHUS CyAOM Aena OTBETYMKOM He Bbina noraileHa.

Paspeluas cnop v yooBneTBopsAst 3asBrieHHblE UCKOBblE TpeOOBaHWSA, CyA NepBON WHCTaHLMWU, C KOTOPbIM
cornacunacb BblwecToswas cygebHas WHCTaHuus, ucxoaun w3 BblBOA4A O HeHagnexawem UCMoNHeHUn
OOMKHUKOM 0043aTenbCTB, B3ATbIX Ha cebs Mo KpeouMTHOMY [OOroBOpY, a Takke W3 oTkasa [OJDKHMKA Kak
3anorogartens B 40OPOBONbLHOM Mopsiake nepefaTh 3arnoXeHHoe MMYLLECTBO 3anorogepxatento (6aHky) onst ero
BHecyaebHow peanu3auum ¢ Topros. [pu 3ToM, obpallas B3biCkaHWe Ha KBapTUPY ANst yOAOBNETBOPEHUsT 3a cYET
CTOMMOCTW 3TOr0 MMyLLecTBa TpeboBaHui GaHka, Cyd onpefernun HadarnbHyl MPoAaXkHYH LEHY 3anOXeHHOro
MMyLLLECTBA, UCXOASA M3 €ero LeHbl, ykaszaHHOW B goroBope o6 mnoTeke, Ha AeHb MOAMMCaHMA 3TOro AOrosopa.
OcHoBaHui Ansa onpegeneHns MHOW HavarbHOW NPOAAKHOW LieHbl 3ar0XEeHHOro UMyLLecTBa, No MHEHUIO cyaa, He
UMenocs.

Mexgy Tem cornacHo nyHkty 1 ctatbum 348 [K P® B3biCkaHMe Ha 3anoXeHHOe WMYLLeCTBO [Aris
yaoBneTBOpeHusi TpeboBaHui 3anorogepxartenst (kpegutopa) MoxeT OblTb obpalleHo B criydyae HEeUCnOSTHEHUS
UNnM HeHaanexawero UCMONHEHNsT AOIMKHNKOM obecneyeHHOro 3anorom obs3aTenbcTBa No obcToaTeNnbCTBaM, 3a
KOTOpble OH OTBEYaeT.

Mo cmbicrly npuvBedeHHOW HOPMbI, ObpalleHWe B3biCKaHUs Ha npegMeT 3arora BO3MOXHO Nulb Npwu
HanM4Mm OCHOBaHWI ANsl OTBETCTBEHHOCTW AOIMKHMKA MO OCHOBHOMY 06513aTeNbCTBY, TO €CTh B A@HHOM Cryvae no
KpeguTHOMY AoroBopy. AHanorMyHoe nonoxeHuwe cogepxuntcs B nyHkTe 3 ctatbn 50 degepanbHOro 3akoHa ot 16
nmonsa 1998 roga N 102-®3 "O6 unoTteke (3anore HeOBWKMMOCTU)", B KOTOPOM YyKasaHO, YTO Mo TpebGoBaHUSM,
BbI3BaHHbIM HEWUCMOSIHEHNEM WIU HeHaamnexawum WUCMoNHEeHneM obecrneyYeHHOro MnoTekon obs3aTenscTBa,
B3bICKAHWE Ha 3aNOXEHHOE MMYLLECTBO He MOXeT ObiTb ObpalleHo, ecnu B COOTBETCTBUM C YCITOBUMSMMU 3TOrO
obsasatenscTBa U NPUMEHUMbIMU K HeMy beaepanbHbIMUA 3aKOHaMW U MHBIMU NPaBOBbIMKW akTamu Poccuinckon
depepaummn (nyHkTel 3 M 4 crate 3 TK P®) pomkHMK ocBoOOXOaeTca OT OTBETCTBEHHOCTM 3a Takoe
HeuCnosiHeHe UnNn HeHagnexatee UCnofHeHne.

Hapsigy ¢ 3akpenneHHbIM B BbilleHa3BaHHOM NyHkTe cTatbu 348 MK PO obwum npuHumnom obpalieHus
B3bICKaHUS Ha NpeaMeT 3arora TOMbKO MpU HacTyNneHUM OTBETCTBEHHOCTM OOIMKHUKA 3a HapyLleHue OCHOBHOrMO
0bsa3aTensbCcTBa, B NYHKTax 2 U 3 TOW Xe CTaTbM COAepXaTcs YTOYHSALWMe npaBuna, no3songowme onpegenuTs
CTeneHb HapylleHus OCHOBHOro obssaTenbcTBa, Heobxoaumyo AN npeabsasneHns  TpebosaHun
3anorogepxarens.

Mockonbky 3anor BbINOMAHAET (YHKUMIO CTUMYMMPOBaHUA OOIDKHWKA K  Hagnexawemy MWCNOHEHUo
OCHOBHOro o6s3aTenbCTBa W LIENbI0 JOroBOpa 3arora He ABNsAeTCA nepexon npasa COOCTBEHHOCTU Ha npeameT
3anora oT 3anorogartens kK Apyromy nuuy (B TOM Yncne K 3anorogepxarento), obpalleHne B3bICKaHUs Ha npeameT
3arnora JonycTMMO He BO BCSKOM CIlydae OTBETCTBEHHOCTM AOIDKHMKA 3@ HapylueHne obs13aTtenbCeTBa, a Nub npuy
AOMyLWEeHHOM UM CYLLLeCTBEHHOM HapyLUeHU.

OcHoOBaHMS OTBETCTBEHHOCTM 3a HapylLeHne obs3aTenbCTB ycTaHoBneHbl ctatbent 401 MK PO. Jlnuo, He
ncrnonHmBLLee 06s3aTenscTBa NMBO MCNONMHMBLLEE €ro HeHagnexalwmMm ob6pa3omM, HeceT OTBETCTBEHHOCTb Mpu
HanM4unM BUHbLI (YMbICia UM HEOCTOPOXHOCTK), KPOME CrlyYyaeB, Korga 3akOHOM UMW LOroBOPOM MpedyCcMOTPEHbI
WHblE OCHOBaHWsi OTBETCTBEHHOCTU (NyHKT 1). OTBETCTBEHHOCTb ©€3 BWHbI HACTymaeT NuWb Yy nuu, He
WCMOMHMBLLMX  WNW  HeHagnexawum obpa3oM  UCMONHMBLUMX  00A3aTenbCTBO  NPW  OCYLLECTBREHUN
npeanpuHMMaTensCKon AeaTenbHOCTU (MYHKT 3).

M3 npuBedeHHbIX NpaBoOBbLIX HOPM criegyeT, 4To And obpalleHus B3biCKaHUS Ha npeameT 3anora
HeobXOOANMbIM YCIOBMEM SBNSIETCH OTBETCTBEHHOCTb [AOMKHWKA 3a AOMNyLEeHHOe CyLleCTBEHHOEe HapylleHue
OCHOBHOrO  obgsatenbctBa. Ecnu  0043aTenbCTBO  He  CBSI3aHO C  OCYLUECTBIIEHWEM  [OSMKHUKOM
npeanpuHUMaTENbCKOA OEeATENbHOCTU, TO OTCYTCTBME BWHbI LOJDKHMKA B HapylweHun obssatenbcTBa BreveT
HEBO3MOXXHOCTb OOpaLleHNs B3bICKAHUS Ha 3anoXXeHHoe MMyLLecTBO. MIHoe JOMKHO ObiTb NPAMO NpeayCMOTPEHO
3aKOHOM UNW JOTOBOPOM.



Mo maHHOMy Oeny cynd, UCXOAs U3 3asiBrEHHbIX MCTLOM TpeboBaHWui, npu onpedeneHun obCcTonaTenbCTs,
UMEILMX 3HaAYeHNe pnns ero npaBWibHOMO paspelleHnsl, He Y4yen BbllenpuBEdEHHbIE HOpPMbI MNpaea,
noanexawine npUMEHEHU0 K OTHOLUEHMSIM CTOPOH, W, COOTBETCTBEHHO, B NpeaMeT AoKasblBaHUS He BOLUSO
BblSICHEHME BOMpPOCa O CYyLIECTBEHHOCTM [OMYLEeHHOro AOSMKHMKOM HapyleHuss obecrneyeHHoro 3arorom
OCHOBHOro 00si3aTenbcTBa (KpeguMTHOro [OroBopa), a Takke YCTaHOBIEHWME OCHOBaHWUS [Ans obpalleHus
B3bICKaHUS1 Ha 3arI0)KEHHOE MMYLLECTBO, YTO CBSI3aHO C OMNpeaerieHNeM Hanuynsi UM OTCYTCTBUSI BUHbI OTBETYMKA
B HapyLLUEHUN KPeAUTHOro 4OroBopa.

VIMEHHO OT BbISICHEHMS AAaHHbIX 0OCTOSATENBLCTB 3aBUCUT NPaBUiIbHOE paspeLleHne ncka 6aHka K 4OMKHMKY O
B3bICKaHUM KPEAUTHOW 3a00SKEHHOCTM U 0OpaLLeHMN B3bICKaHWUSI Ha 3arOXXeHHOe UMYLLLECTBO.

Mpu paccmoTpeHun gaHHoro gena CypebHas Konnernsi Takke npusHana He3akoHHbIM BbiBOA cyga o6
onpeaeneHMn HavanbHOW NpodakHOW LeHbl 3aroXeHHOro UMyLlecTBa, ykasaB Nnpu 3ToM, YTO B Cry4vae criopa
HayanbHas npoAdaxHasi LeHa 3anoXeHHOro MMyLLecTBa AN UenuM ero peanu3auun ycTaHaBrMBaeTCa CyaoM
He3aBMCMMO OT COrfaLleHnst CTOPOH J4OroBopa UMOTEKM OTHOCUMTENBHO CTOMMOCTM 3arl0XKEHHOIO UMYLLIECTBA.

Tak, obpalyast B3biCkaHMe Ha KBapTUpy ONs YOOBMETBOPEHUS 3a CHET ee CTOMMOCTM TpeboBaHuin GaHka K
onpefenas HadanbHyl MNPOAaXKHYI0 LieHY npeameTa 3anora, Cyd UCXOAWM M3 COorfacoBaHHOM CTOpOHamMu npu
3aKroYeHNn OroBopa MNoTekM CTOMMOCTM 3aN0XKEHHOTO MMYLLLECTBA.

Peanunsauus (npogaxa) 3anoXeHHOro HeABWKMMOro MMYyLLEecTBa, Ha KOTOpoe B COOTBETCTBMMU CO CTaTbew
349 'K P® obpalleHo B3bickaHWe, OCYLLECTBISeTCA B Nopsigke, yCTaHOBNEHHOM 3aKOHOM 00 MMOTeke, ecriv NHoe
He nNpeaycMoTpeHo 3akoHoM (NyHKT 1 ctatbn 350 Kogekca).

MMyLiecTBo, 3anoXeHHoe No Aoroeopy o6 MNoTeke, Ha KOTOPOE MO peLleHuto cyaa obpalleHo B3biCkaHUE B
cooTBeTCTBUMN ¢ DPeaepanbHbIM 3akoHOM "O6 unoTteke (3anore HeABUXKUMOCTM)", peanuayeTca nyTeM npogaxu ¢
NyGnMYHBIX TOProB, 3a UCKINIOYEHNEM Cry4aeB, NPeAyCMOTPEHHbIX Ha3BaHHbIM PedepanbHbIM 3aKOHOM.

Bonpocbl, pa3peluaemble cygoM Mpu paccMoTpeHun gena ob obpalleHuM B3bICKaHWs Ha 3anoXeHHoe
NUMYLLECTBO, onpeaeneHbl ctatbern 54 HazBaHHoro ®efepanbHOro 3akoHa. B yacTHOCTM, MO cMbIcny noanyHkTa 4
NMyHKTa 2 OaHHOM cTaTbM, NpUHMMas pellueHne o6 obpalleHMM B3bICKaHUSI Ha WMYLLECTBO, 3anoXeHHoe Mo
JoroBopy o6 mnoTeke, cyd LAOMMKEH onpedenuTb U ykasaTb B HEM HauvamnbHYy MPoAaXHYH LIEHY 3anoXeHHOro
nmyLlecTBa npu ero peanusaumm. HauyanbHas npogaxHas LeHa MMyLLecTBa Ha NybnuyHbIX Toprax onpegensieTcs
Ha OCHOBE cornalleHus Mexay 3anorogaTtenem v 3anorogepxaterneM, a B cry4vae crnopa - caMvMM CyoM.

Mpu 3aTOM HavanbHas npoAaaxHasi CTOMMOCTb KBapTUPbl, YCTAHOBIEHHAsA CyAOM, onpegeneHa ucxoasa us ee
CTOMMOCTW, YyKa3aHHOM B 3aK/OYEHHOM MeXay OOIMKHMKOM W GaHkoMm poroBope 00 umnoTeke, KoTopas He
COOTBETCTBYET €€ [ENCTBUTENBHOM LeHe (PbIHOYHOM CTOMMOCTW) Ha MOMEHT obpalleHuss Ha Hee B3blCKaHMWS
cygom. BnocneactBum 3TO OGCTOATENLCTBO MOXET MPUBECTM K HApyLIEHUO nNpaB AOMKHMKA B XoAe
OCYLLECTBMNEHMS UCMONMHUTENBHOrO npomn3eoacTea. Cya npu obpalieHun B3biCKaHWs Ha npegMeT 3anora U
onpeAeneHMn HayanbHOW MNPOOAXKHOW LIEHbl 3anNOXEeHHOro WMMYLLEeCTBa, UCXOAS W3 LEHbl, COrfacoBaHHON
CTOpoHamMu B AoroBope 00 WMNoTeKke KBapTWMpbl, HE YYen 3HavuMTerNbHblA MPOMEXYTOK BPEMEHM C MOMEHTA
3aknoyenns goroeopa o6 unoteke (2007 rog) Ao MomeHTa obpalleHus Ha Hero B3abickaHus (2011 rog), a Takke
nonoxeHuss nognyHkta 4 nyHkta 2 cratbu 54 depepanbHoro 3akoHa "O6 unoTeke (3anore HeaBMKUMOCTK)"
(onpepeneHne CynebHowm konnerum no rpaxgaHckum genam BepxosHoro Cyna Poccuiickon ®epgepaunm oT 24 mas
2011 r. N 5-B11-31).

13. 3asBneHve 3aMHTEpPecCOBaHHOW CTOPOHbI (3anorodartens, 3anorogepxatens)) 00 W3MeHeHWU
nepBoHa4anbHO YCTAHOBIEHHOW Cy4OM B PELUEHMU HayvarnbHOM MPoAaKHOW LieHbl 3aroXeHHoro B obecrneveHune
NCMNOSHEHUsT KPeauUTHOro obsisaTenbCTBa UMYLLLECTBA, pearin3yeMoro B Xo4e OCYLUECTBIEHUST UCMONMHUTENbHOIO
Nnpou3BoACTBa B Cry4ae MpU3HaHUS TOProB MO NpoAaXe AaHHOrO MMYLLLECTBA HECOCTOSIBLUMMUCS MOONEXUT
paccMOTPEHMIO CyQOM MCX0OA M3 aHanorMm npoueccyanbHoro 3akoHa (4actb 4 ctaten 1 [TIK P®) B nopsagke,
npegycMoTpeHHoM ctatben 434 [TIK PO.

VIlaMeHeHWe nopsiaka UCMOMHEHUST peLLeHns cyda NyTeM YCTaHOBMEHUS Cy4OM MHOW HavarnbHOW NpoaakHowm
LeHbl peanu3yemMoro Ha Toprax MMyLlecTBa He O3HavaeT M3MEHEHUSI paHee MPUHATOro pelleHus cyda no
CYLLLECTBY 3asIBIIEHHOrO KpeauTopom Mcka 06 obpalleHun B3biCKaHMS Ha MMYLLECTBO OOJKHUKA, 3anOXeHHOe B
obecneyeHne UCNONHEHUS KPeANTHOro obsA3aTenbCTRa.

Tak, Hanpumep, BaHk obpaTunca B cyg C 3asBneHneM o6 M3MeHeHun cnocoba u nopsigka MCnofHEeHUS
pelleHns cyaa o6 obpalleHun B3bICKaHWsi BO UCMOMHEHME 06583aTenbCTB MO KPEeAUTHOMY LOrOBOPY Ha HeEXunoe
3[aHNe 1 3eMenbHbIN y4acToK C ONpeaeneHneM npoaakHoM LieHbl 3aroroBoro MMyLLLECTBa MYyTEM YCTaHOBIEHUS
WHOW HavarbHOW NPOAAXXHOWM LieHbl 3aroXeHHoro mmyliectea. Mpu 3TOM 3asiBUTENEM ObIIO ykaszaHo, 4TO 3a
Bpemsi, npollellee ¢ MOMEHTa NPU3HaHNsi TOProB HECOCTOSIBLUMMMUCS MO NMPUYMHE OTCYTCTBUS 3asiBOK Ha ydacTue
B KOHKypCe, pPblHOYHasi CTOMMOCTb Ha3BaHHOIO MMYLLECTBA 3HA4uTeNnbHO cHu3unacb. Cya oTkasan B
yOOBMETBOPEHUM JAHHOMO 3asBIEHWUsi MO TOMY OCHOBaHWUIO, YTO YCTAHOBIIEHWE WHOWM NPOAaXHOW LeHbl npegmeTta
3anora B rMopsigke MWCMOMHEHUs pelleHust cyda o0 obpalleHMM Ha Hero B3bICKaHWs W3MEHWT cogepkaHue
BCTYMMBLLErO B 3aKOHHYIO CUIY PELLEHUs Cyaa, KOTOPbIM YCTaHOBIEHa HavarnbHasi NpodaxHas LeHa 3anoXKeHHOro
nmyLlecTaa.

OTMeHsIs onpefeneHne cyga nepBor MHCTaHLMK 06 oTkase B yOOBMNETBOPEHUM 3asBrneHus 6aHka, cynebHas
Konnerus ykasana crnegyiouiee.

Mopsigok peanu3aumm 3anoXeHHOro HeABMKUMOTO MMYLLIECTBA, HA KOTOpOe MO pellueHuo cyga obpalleHo
B3biCkaHue, onpegeneH ®enepanbHbiM 3akoHOM "O6 wunoTeke (3anore HeOBWXMMOCTM)' B cTaTbsax 56 m 58.



YKkaszaHHble HOPMbl PerynupyoT B TOM YUCMEe CUTyauumilo, KOrda YCTaHOBMEHHas HadarnbHasi npogaxkHas LeHa
3anoXXeHHOro UMYLLIECTBA CYLLLECTBEHHO OTMMYAETCS OT €ro PbIHOYHOM CTOMMOCTU Ha MOMEHT peanusauun. B cuny
NMPUBEAEHHbIX CcTaTern nocrne obObsBneHns MNyObnUYHbBIX TOProB MO MNpPOAaXe HeOBWKMMOro WMYLLECTBa
HEeCOCTOSBLUMMUCA 3arorogarternb Unu 3anorofgepxartenb BrnpaBe A0 NPOBeLEHMS NMOBTOPHbIX MYyOMMYHbIX TOPros
06paTUTbCs B CyAd, MO PELUEHNO KOTOPOro obpalleHo B3biCkaHWe Ha NpeaMeT 3anora U yCTaHOBMEeHa HayanbHas
npopaxHas LeHa, C 3asBreHneM 06 U3MeHeHUN HavyanbHOW NPOoLaXHOM LieHbl 3aM0XXeHHOro UMyLLLECTBa Mpu ero
peanusaumn. lpu 3ToM 3asBUTENb OOMKEH AokasaTb, YTO PblHOMHAA LeHa npegmeTa 3anora 3HavuTenbHO
yMeHbLUMNach nocrne BCTYMNEHNs B 3aKOHHYK CUry pelleHuns cyda ob obpalleHun Ha Hero B3biCkaHus. Takoe
3asBNEHNe MNOANEXUT PacCMOTPEHUIO Ha CTaguMM UCMOMHEHUS pelleHus cyda B nopsigke, npeaycMOTPEeHHOM
ctatben 203 I'MIK P® (no matepuanam cynebHon npaktukm KpaCHOsSpCKoro kpaesoro cyaa).

Mo ppyromy geny, o60CHOBbLIBasA pelleHne o6 M3MEHEHWUM paHee YCTaHOBMNEHHOW HavanbHOW NpogaKHOW
LeHbl 3aMnoXeHHOro UMYLLLECTBa, CyA ykasan cneaylouiee.

MpaBoBble HOPMbI, perynupylowue MopsaoK peanusaumu 3anoXeHHOro WMyLLEecTBa, Ha KOoTopoe Mo
pelleHuio cyga obpalleHo B3biCKaHWe, OCHOBaHbl B TOM YMCMEe Ha TOM, YTO YCTaHOBMEHHas pelleHvem cyaa
HayanbHasd npoAaXHas LeHa 3anoXeHHOro WMYLLEeCTBa, CYLWEeCTBEHHO OTnM4yalolascs OT ero pbIHOYHOMW
CTOMMOCTU Ha MOMEHT peanusauuu, BNOCNeACTBAM MOXET MNPUBECTU K HapyLEeHMIO NpaB KpeauTopa wnu
OOSKHMKA B XOA4e OCYLLECTBNEHNSI UCMOMHUTENBbHOMO NPOU3BOACTRA.

MoaToMy, ecnu nNo WMHULMATMBE 3aUHTEPECOBAHHOW CTOPOHbI OyayT npeAcTaBreHbl AoKasaTenbCTBa,
CBMOETENbCTBYOWMNE O TOM, YTO pPbIHOYHAs CTOMMOCTb WMYLLECTBa, SABMSKOWErocsa npegMeToM 3anora,
CYLLLECTBEHHO OTIM4aeTCcs OT ero OLEeHKM, Mpou3BeeHHON CTOpOHaMy B AOroBOpe O 3anore, a Takke B peLleHum
cyna, cyq B nopsagke ctatbn 203 MK PP Bnpase pewntb BONpoc 06 M3MEHEHMM HaYanbHOM MPOLAXKHOMN LiEHbI
Takoro MMyLlecTBa B COOTBETCTBUM C MNpeAcTaBNeHHbIMU [oKas3aTenbCTBaMuM HE3aBUCUMO OT €ro OLIEHKU
CTOpOHaMM B [OroBOpe O 3anore, YTO He CBMAETENbCTBYET O nepeoueHke 06CTOATENbCTB O CTOMMOCTM
MMYLLLECTBA, YCTAHOBMEHHBIX pelleHemM cyaa (no matepuanam cyaebHowm npaktuku JleHMHrpagckoro ob6nacTtHoro
cyna).

14. B uensix HegonyLLeHNss OLWMBOK NpU pacCMOTPEHUM FpaXkaaHCKUX Oerl, BO3HUKaoLWMX Mexay 6aHkamu,
WHbIMWU KPEOWUTHBIMW OpraHuM3aumMsMmM 1 U3NYECKMMKM nuuaMym Mo crnopam 06 WCMOMHEHUN KPeaUTHbIX
0bs3aTeNnbCTB, pekoMeHOoBaTh npeacenaTensaM BepXOBHbIX CyO4OB pecnybnuk, KpaeBblX, 0ONacTHbIX CyAoB,
MockoBckoro n CaHkT-INeTepbyprckoro ropoAckux cy[oB, cyda aBTOHOMHOW 00nacTM M CcydoB aBTOHOMHbIX
OKPYroB O3HakOMWUTb cyden ¢ Hactosawum OB630poM Ans yyeTa COOEepXKalUXCA B HEM MpPaBOBbIX MO3ULMA B
NpaBoNpPUMEHUTENBHON OEATENbHOCTH.

CynebHas konnerus

Mo rpaxgaHcKMMm genam
BepxosHoro Cyaa
Poccuiickon deaepaumm

YnpaeneHne cuctemaTtusauum
3akoHoaaTenbCcTBa U aHanusa
cynebHon npakTukn
BepxosHoro Cyaa
Poccuiickon deaepaumm




